To: OSD Public Affairs 


From: Defense Acquisition Regulation Staff 

Attached are public comments received in response to 
publication of a proposed rule for the Part 15 Rewrite, FAR 
Case 95-029, The proposed rule was published in the Federal 
Register on May 14, 1997 (62 FR 26639) . Please make these 
comments available to the general public in your reading 
room. 

Questions regarding this project may be directed to 
the case manager, Melissa Rider, at 602-0131. 

Thank you. 
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295-029-16 

John Battan/Jaycor 

July 8, 1997 
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July 14, 1997 
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July 15, 1997 
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July 15, 1997 
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July 16, 1997 
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July 15, 1997 
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July 14, 1997 
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July 14, 1997 
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July 17, 1997 
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MEMORANDUM FOR CAPTAIN D.S. PARRY, SO, USN 

DX RECTOR 

DEFENSE ACQUISITION REGULATIONS COUNCIL 


FROM: 


SUBJECT: 



Y^FAR SECRETARIAT 


FAR Case 95-029, Part 15 Rewrite Contracting 
by Negotiation Competitive Range 
Determinations 


Attached are comments received on the subject FAR case 
published at 62 FR 26640; May 14, 1997. The comment closing 
date Is July 14, 1997. 


Response 
Number 

95-029-42 

95-029-43 


Date Received Comment Date Commenter 


95-029-44 
95-029-45 
95-029-46 

95-029-47 

95-029-48 
95-029-49 
95-029-50 

95-029-51 

95-029-52 


07/14/97 
07/14/97 

07/15/97 
07/15/97 
07/15/97 

07/15/97 

07/15/97 
07/15/97 
07/15/97 

07/15/97 

07/15/97 


07/14/97 
07/14/97 

07/14/97 
07/14/97 
07/14/97 

07/14/97 

07/14/97 
07/14/97 
07/14/97 

07/14/97 

07/14/97 


CODSIA 
Multl 

Association of 
Small Business 
Task Force 

Linda H. Smith 
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/ices Administration 
^Secretariat (MVRS) 
1800 F Su-eet. NW 
Room 4037 

Washington, DC 20405 
Re: FAR Case 95-029 


FAR STAFF 

SETA CORPORATION 


DARC 


@015 


22 May 1997 


PAGE 62 


6862 Elm Sftset 
McLean, VA 22101-3833 

Telephone: (703) 821-81 78 
tecdmlle! (703) 821 -8274 

RanvirltTrBhon 
President 


Dear Sirs: 

Wc are a small disadvantaged business with about $40 million in rev^ue and over 450 
staff m^beSLt Fovide full lift cycle information technology scmces to Federal 
govcmmem agencies, 

burden of rcevaluation in the BAFO stage. 

We believe that all of the policy shifts in the proposed rule ^^'^"'^.^''^^^^'i^^' 
Sununa^of ChangX a« well ihougJout improvements and we strongly support them. 

ra?cly implemented or enforced and is therefore meffectlve. 

If you have any questions, please feel free to contact me at (703) 821.8178. 

Sincerely. 
SETA Corporation 

Ranvir K. Trehan 


cci Dr. S. KeUnan 


^AY 22 1997 


OD/^10/V7 AUn J.i;Df rAJL £U£ aux 4UQf 



Department of Energy 

Washington. DC 20585 
May 27, 1997 


General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW, Room 4035 
Washington, DC 20405 


subject: FAR case 95-029, Group A 

The Department Energy^^DOE) stronglV,-^^^^^^ 

15.406(c) °£ l^f PJ°PJ|?tr^iLua?ion of all proposals, to 
contracting officer, after evaxua ^^^^^ proposals 

establish the competitive ^^^^e compris ^ purposes 

most highly rated, and J^^ther reauce Competitive 
of efficiency DOE has long believe^^^^ ^^P^ 

ranges ^^f^^S^^f^.^^f "°^a" llmfaid mSney when the Government 
Government and ^^^f^f J^p?oposals that are no longer 
determines and eliminates P^°P°='*t^ , source selection 
competitive as early ^^^^f i^,j^,^^^f'inlultry, particularly 
process. We believe that the competitive ranges 

S^^xrpiUS%??SaU^it^rr5iiriUin, |ropcs.ls. is 

unfounded. 

I. „«™r^o^•ltive awards to determine if award 
we examined our ^^cent competitive awaras ^^^^^ 

was made to other than one of the top tnree 

determine if any competitor would ^e hamea oy awarded 
competitive ranges, ^^^^t we sampled our mo j^inion. Of 

competitive negotiated c^^^racts valued at o ^ 
thoSe 43 contracts, i^o^??/"^„^V"^fSto the competition range, 
top three ranked competitors going ^^^^^.J^ted contracts, both 
second, we sampled our co^etitive negotiat^^ ^^^^ 

competitive range. 


40%, ....... 


06/16/97 MON 11:57 FAX 202 501 4067 


FAR STAFF 


DARC 


■21014 


B.sed on this data we ^e^nrte'SheS^^si sSclfsifirproposils 
would not prematurely ^Jjvtna cont^aS^ing Iflicers the 
from the competition, ^^iving contracting or 

^esulf in aS^^cLt-ef f icient source 

selections . 

Sincerely, 


«ceC)>f§n D. Mournighan/ Director 
office of Management Systems 
(Competition Advocate) 


06/16/97 HON 11:55 FAX 202 501 4067 


FAR STAFF 


DARC 


IS 005 



Government Sales Consultants, Inc. 

\ 1 44C Walker Road, Great Falls. Virginia 22066 
703-759-72l6»Fax'KB-759-7388 > 
800-571-3973 


May 28, 1997 


General Services AJministralion 
FAR Secretariat (VRS) 
1800 F Street, NW 
Waskington, DC 20405 

Greetings: 

I Kave reviewed tkc most recent Jrafe o{ the FAR and kavc tKe following comments on P»rt 15 
aiid related porlioiiS. 

1 TKe FAR at 7.4 is puny witk regard to tkc evaluation of \ik cycle cost. Wkilc tkis issue 
is larger tkan FAR 15, sometking needs to ke done in kotk parts to kring tiiis iiiadequate 
guidance into line witk current law, case law and practice. 

2 FAR 8 4 dcJs witk tkc piocess oi kuying from a GSA sckcduU. It is ijiadequale in tkat 
tke market place kas drastically ckangeJ and it is now possiklc in several categories - and 
especially in IT product* - to kave tke same product on five or Mty GSA sckedule. Ye^, 
8 4 says tke kuyer need only compare tke price of tkree sckedules. 1 kis is coiatraxy to tke 
Komatsu Dresser case of GAO in 1992 and often leads to comparing tke price ot three 
Fords or Ckevys, wkick is kardly tke intent and cerUinly not competition. 

Even worse is RFQs from FAR 15 are keing us«l to estaUisk BPAs (FAR 13.2 small purckases) 
^ for sckedule orders in excess of $100 million. Tkis is kard y tkc intent of tkc cu^cnt FAR and 
^ constartW keind akused. DISA kas issued tkssc witk as little as tkree days, and m one case 

iTtut iplc time. Sometking needs to kc fixed in FAR 8, 13 and 15 to kx tkis akuse. 

Tke rewrite of FAR 15 allows unfettered akuse of tke process ky poody trained COs or kiased 
, COs It will favor well known krand names, raise prices and favor tke vendors who sell .»sJe 
i ratker tkan Grade A meat wl.o kave tke sales force to influence a We variety of agenc.e. 
I simultaneously, regardless of tke side by side compariscm merits and pnces of competitn« 
products. 

^ Tkc intent io eliminate BAFOs completely fox.ets tke reason we, at GSA in 1972 stopp^ 
5 aiowing late kids. Fraud, ladies and gentlemen! Allowing late kids is an open "»vit*tionto 
^ fraud If tkat is not okvious as to kow. invite me down for a couple of kours to explam wkat we 
so painfully learned wken I was a GSA cmpk>yee for five years. 


P-mail - gsci@aol.com 


J6/16/97 MON 11:56 FAX 202 501 4067 FAR STAFF DARC I2|006 

, . ^ U I fat UlUcomplrte eUiMUonot ike oia FAR 15.402(1.), 
■ P.rWs tke ^ ! ■^'XirkLl.ai. of government «^.nts. Dd ! ml., ihi, 

business to espani. We arc very tusy. 

a proper competitvoa to arrive at tkat point. 

« , 1 J .4.-«„ f« ^rnviJc kuvers tfuiJance on ckoicc among a pletkora of 

Sincerely, 

Miller 
President 
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CoxaptroUer General 
of the United States 

Decision 


Katt«r of: 
rile: 
Date : 


Komatsu Dresser Conpany 
B-246121 

February 19, 1992 


Matthew S. Simchak, Esq., Ropes 4 Gray, for tne protester. 
William A. Roberts, III, Esq., Howrey & Simon, for 
Caterpillar, Inc., and Gerald J. Cardon, for Melroe Company, 

S^ulrry^unirEs"; General Services Adr.inistration, for the 

Riback, Esq., and John M. Melody, Ssq., Office of 
the General Counsel, GAO, participated in preparation the 
decision. 

DZGSSt 

1. Protest against terms of "open season" amendment to 
earlier General Services Administration solicitation for 
Suutple award. Federal Supply Schedule contract txmely 
where filed prior to the time set for receipt 
^rSposais under the amendment; as the ^ft^'^^JJ^Lit-iii^mS 
leqSirements and solicits offers from ail ^^^erested firms, 
it is tantamount to new solicitation for purposes o. 
protesting its terms. 

' 2 -Requote arrangements" clause in Federal Supply Schedule 
IfsS) solicitation is inconsistent with Competition in 
contracting Act requirement for fuU and open competition, 
and thus is improper, since it provides f^'J^i^J^^®?. 
competition exclusively among rSS v^?<^=>f ^ /"PPi;^;^!;^ 
«xcess of maximum order limitations insteaa of permitting 
all interested firms to compete. 

3 Protest of agency's determination as to appropriate 
l;deral supply classification (FSC) for certain items is 
denild whe?e Record shows that »g«n?y'sj:l^fJi^"^f S^jf^ 
reasonable; fact that items could also be^classified under 
o?hl? FSCs is not, in itself, sufficient basis to dis.urb 
agency determination. 

DECZSZOH 

Komatsu Dresser Company protests the terms^of fJJ^^ff 
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Supply Schedule (FSS) for road clearing and cleaning 
eqSipment. Komatsu argues that (1) the solicitation s 
requote provisions improperly preclude full and open 
competition/ and (2) GSA improperly has expanded the types 
of eqyipa»ent vendors may offer under one of the 
solicitation's special item numbers (SIN) and improperly 
raised the maximum order limitations (MOD applicable to 
this SIM- 

We sustain the protest in part and deny it in part. 

The solicitation, issued Sept e^nber 3, 1991/ is an amendment 
to the basic FSS solicitation, RFP No. FCAS-S3-3$10-N-4-10- 
90, issued in March 1990. The basic RF? was issued to 
obUin vendors for a variety of street cleaning and clearing 
equipment under the FSS, and contemplated the award of 
multiple contracts for similar equipment. 2"^^°" .^^ 
required to submit firm, fixed unit prices for an indefinite 
qS^nJHy of each line item for a S-year P«"2<=i,^"?„J?|Q 
1995. The current RTP contemplates the award of similar 
contracts to additional vendors for the remainder of the 
o?2ginIl S-?ear period. Initial offers under the open 
season amendment were due on October 8, 

Both the basic solicitation and the ^'P*" J!*?'^^.*^^;;??^^' s 
contain three provisions that are tne fw. 
p?Stest, First, the solicitations contain "OLs limiting the 
Sonar value of orders placed under ^'^Ij,! 
order under the contract cannot exceed ?1S0,000, and the 
value of supplies ordered under the various flNs^ cannot 
exceed S50, 000, S75,000 or $100,000, the applicable MOL 
!^creasing as iffered discounts increase. (To <i«-e^7if^^^^^J 
mSl lor elch SIN, the agency negotiates ^S^Sf ^endo5s' 
vendor, setting the MOL higher in return for the vendors • 
offering of relatively higher per-unit price discounts.) 

Second, the solicitations contain ^/'requote arrangements- 
clause providing that only vendors included on the FSS may 
cimpete'^ior use? agency requirements that exceed the largest 
MOL available from any vendor. Under the requote 
arranoements clause, vendors are required to quote unit 
^rfcel wh^ch are at' least as advantageous the unit prices 
Mailable under the schedule and may ^ .fff 
discounts for purposes of the requote. Additional ly, 
vendors may only offer the exact products originally 
contracted for under the SIN and may not suostitute 


^The solicitation contains a total of 11 SlNs, each ojV« ^ 
representing a discrete grouping of eqV2.P«>«9t • J^<='f ^^'^feg^*' 
SIN NO. 271-102 is for vehicular •"^^'''^^ting winches and SxN 
No. 271-103 is for rider-operated street and parking area 
sweepers. 
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alternate products. After conducting a requote competition, 
the user agency awards a delivery order to the successful 
vendor under that vendor's FSS contract. 

Finally, the solicitations define SIN No. 271-109, for road 
clearing and cleaning equipment, as including scarifiers; 
beach cleaners; backhoes; front-end loaders; excavators; 
tractor, wheeled (20 horsepower or greater) ; industrial 
trailers for construction equipment; etc." 

TIMELINESS 

As a preliminary matter, GSA argues that the protest is 
untimely because all Of the provisions Komatsu challenges 
were included in the 1990 basic solicitation. According to 
GSA, Komatsu was required to protest prior to the closing 
date for the receipt of proposals under the basic 
solicitation, and its protest filed prior to the closing 
date for the current solicitation is untimely. 
Alternatively, GSA argues that since the P'^Y^s^ojf^Vff! . ^ 
included in 25 contract awards under the basic solicitation, 
Komatsu should have diligently pursued the information 
contained in those contracts in order to object to those 
terms in a reasonably prompt manner. 

wp disagree with GSA. The open season amendment was issued, 
GSA explains, "to allow new offerors the opportunity to 
obtain contracts under the existing schedule, so that 
"participation under the schedule remains open to ail 
responsible sources." Given this purpose, we view the 
amendment as tantamount to a FSS solicitation for new 
offerors. Just as a potential offeror on any current 
solicitation is not precluded from protesting its terms 
prior to the initial closing merely because the same 
objectionable terms appeared in prior solicitations 
contracts, we do not think that offerors invited to compete 
under the amendment here ace precluded from challenging the 
terms of the amendment prior to the deadline for submission 
of offers under the amendment. In other words, we see no 
reason why the terms of the amendment, which establish the 
contract terms to which these new offerors will be bound, 
should not be subject to protest under the same rules 
applicable to any other solicitation terms. 

The applicable rule under our Bid Protest Regulations 
provides that protests based upon alleged improprieties 
apparent on the face of a solicitation niust be filed no 
later than the time set for receipt of proposals. 4 C.F.R. 
§ 21.2(a) (1), as amended by 5S Fed. Reg 3759 (1991). ^ 
Because Komatsu' s-protest of the terms of the amendment was 
received prior to the deadline for receipt of offers it is 
timely- '^yy^ r».-^Recon.. B-218359.2, May "6, 1985, 85-1 

CPD S 503 (protest against terms of amend-ment issued unae- 
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earlier RFP timely because amendment effectively called ffcr 
supplies or services to satisfy new agency requirements) • 

REQUOTE 

Komatsu argues that the requote arrangements clause 
impermissibly limits the field of competitors in 
acquisitions exceeding the MOL to rSS vendors. According to 
Komatsu, requirements in excess of the MOL should be open to 
competition by any interested firms, including those such as 
Komatsu that do not participate in the multiple award 
schedule (MAS) program. The protester argues that GSA's 
attempt to limit the competition by means of the requote 
clause violates the Competition in Contracting Act of 1984 
(CICA)/ under which all responsible sources generally must 
be afforded an opportunity to submit competitive bids or 
proposals. 41 U^S.C- S 403(S) (1988) • 

GSA maintains that the requote arrangements clause is 
consistent with CICA/ noting that CICA, 41 U.S-C. 
S 259 (b) (3), specifically states that the MAS program 
satisfies the Act's requirements for full and open 
competition, provided that (1) all responsible sources have 
been afforded an opportunity to compete/ and (2) the 
contracts or delivery orders placed under the MAS result in 
the lowest overall cost alternative for the government. GSA 
asserts that the first proviso is met by the requote 
provision since all responsible sources are permitted to 
compete to become FSS vendors during either the basic 
solicitation or open seasons such as the one here/ and thus 
can compete on requotes, GSA asserts that the requote 
process also will result in the lowest overall cost to the 
government, satisfying the second proviso/ because offers 
must be at or below the vendors' lowest FSS prices^ and 
orders may only be placed if more than one FSS contractor 
can be expected to compete for the requirement • 

We do not agree that the requote provisions satisfy the 
requirements of CICA relating to the MAS program. The MAS 
program authority under CICA was intended to enable user 
agencies to acquire small quantities of commercially 
available goods and services with minim.al administrative - 
burdens. See H.R* Conf . Rep. No 861. 98th Cong. 2d Sess. 
423, reprinted in 1984 U*S. Code Cong. Admin. News 2111. As 
we have noted in the past, the purpose of placing an MOL 
clause in an FSS contract is to enable the government to 
e.^.plore the possibilities of securing lower prices for 
larger quantities exceeding the MOL, Kavouras. Inc . 
B-220058.2/ 3-220058.3/ Feb. 11, 1986/ 8S-1 C?D 5( 148. 
Consistent with this purpose, the government may not place 
an order, and an FSS vendor may not accept one, where it 
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exceeds the MOL stated in the contract. lA-.f Federal 
Property Management Regulations (FPMR) # 41 C.F.K. § 101- 
26.401-4(0 (1) (1990). It follows that an FSS solicitation 
represents a competition for quantities up to the advertised 
MOL, not quantities in excess of the MOL. ^ 

Under the recuote provisions in issue, award can be made to 
a FSS vendor 'for quantities in excess of the MOL despite the 
fact that the competition was not conducted on the basis of 

those larger quantities. As a result, requote competitions ) 

under these provisions would satisfy neither of the CICA 
provisos cited above. First, competition among firms— such 
as Komatsu— that did not desire to compete for a FSS 
contract would be precluded, so there would be an absence o*. — . 
full and open competition for the requirements. Second, j 
awards under the requote procedures would not necessarily ^ IJfer 
result in the lowest cost to the government; requotes would VVV^ 
only assure the lowest cost available from schedule vendors. \ 

GSA maintains that it is necessary to require firms to 
compete for MOL quantities as FSS vendors as a condition to 
being eligible to compete for larger orders in excess of the 
MOL to assure that there will be adequate competition ^or 
the MOL quantities. Absent such a "package approach, ' GSA 
asserts, contractors would compete only for the larger 
orders. 

A package aporoach coupling large quantity, high dollar 
value requirements with small quantity, low dollar value 
r*»quirements may be used where the agency's needs and the 
requirement's procurement history made it less desirable to 
acquire the two quantities separately. For example, Jd^ 
Corr> . , 67 Comp. Gen. 531 (1988) , 88-2 CPD 5 75, we found the 
agency's use of a package approach unobjectionable because 

(1) the two combined items— intravenous solutions ana 
intravenous administration sets— had to be compatible and 
therefore had to be acquired from a single manufacturer; and 

(2) the agency demonstrated that significant savings would 
result . 

GSA has not demonstrated that a package approach is 
warranted here. While it may well be that a requote 
procedure would be appropriate where it is necessary to 
secure sources to meet the agency's needs, there has been no 
showing that this is the case. GSA has furnished nothing 
evidencing a lack of competition for MOL quantities in the 
past, and there is nothing else in the record that supports 
such a conclusion. Komatsu states that it does not desire 
to compete for the MOL quantities— indeed, this is the 
reason for its protest— but one firm's business decision is 
not sufficient to establish a lack of adequate competition. 
As GSA has noted, some 25 vendors currently hold MAS 
contracts under this FSC group of commodities. 
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GSA maintains that the requote procedure is beneficial to 
the government ^ and thus should be permitted, because t,ie 
commerciality of the products available under the MAS _ ^ 
ensures that products acquired under a requote competition 
will have a broader functional application than products 
acquired under a seoarate solicitation with its own narrow 
specifications. According to GSA, buyer agencies that 
acquire products under the MAS will have available the 
contractor's entire line of accessories and attachments for 
the product and will thereby be able to broaden the utility 
of the item purchased. GSA also maintains that the conduct 
of a requote acquisition further benefits the government^ 
because of the savings of administrative costs that would be 
incurred in conducting a separate acquisition. 

GSA's arguments are. unpersuasive . There is no statutory or 
regulatory basis for ignoring ClCA's cosipetition and low 
price requirements for the MAS program— which we have found 
are not satisfied by the requote procedures — based upon a 
general allegation that this will facilitate obtaining 
equipment with desirable features. Agencies may not justify 
avoiding comoetition requirements with unsupported 
assertions that administrative savings may result. 
Richard M. Milburn Hiah School , B-244933, Nov. 27, 199i, 
91-2 C?D ^ 496; 53 Comp. Gen. 209 (1973). As a practical 
matter, it is unclear why GSA could not obtain the 
commerciality and flexibility of use it desires by^ 
fashioning a soecif ication that requires a commercial 
product (indeed/ FAR part 11 imposes an obligation on 
agencies to acquire commercial products whenever such 
products will adequately fulfill the agency's needs), or 
otherwise describes the equipment in a manner similar to 
that in the FSS. 

We conclude that the requote provisions in the R?P do not 
satisfy the CICA competition requirements and therefore 
sustain this aspect of the protest. 

AMENDMENT OF SIN 271-109 

Komatsu argues that GSA has improperly amended one of the 
SINS in the solicitation that describes the type of 
equipment that may be offered. The solicitation, which 
calls generally for Federal Supply Classification (FSC) 
Group 38 commodities, includes FSC 3825, "Road Clearing and 
Cleaning Equipment," and solicits offers for five SINs 
falling under FSC 3825. One of those five, SIN 271-109, 
"Other Road Clearing and Cleaning Equipment," is the subject 
of Komatsu' s argument. According to Komatsu, GSA has 
improperly added nine heavy construction items to the list 
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of cormnodities acceptable under SIN 27i-i09,* because each 
of the items is already properly classified under another 
FSC code.' Komatsu maintains that acquiring the same goods 
or services under more than one FSC code violates tne FPMR 
provisions relating to the cataloging of federal supply 
items, which require items to be described ^h?«XA?'}w, 'i^'f ^" ^ 
digit FSC class: SsaFPMR, 41 C.F.R, S 101-30 . 201(b) (1) and 
(b) (2); Federal Catalog System Policy Manual/ 
GSA-FSS-4130.2-M/ § 331.04(a). Komatsu concludes chat the 
nine additional heavy construction items should be removed 
from the RFP. 

According to GSA, these items have long been contracted for 
under SIN 271-109/ and have been described using generic 
names Such as -backhoes" in order to apprise offerors that 
multiple-application equipment that is suitable ^or jis^ m 
street cleaning and clearing will be considered by the 
Igency for inclusion under SIN 271-109. GSA notes that many 
equipment manufacturers produce a base machine bearing a 
opneric name that can be modified using various attachments/ 
some of which will render the '^^Eji"? suitable for the 
aoolications contemplated under FSC 3825 and SIN 271-109. 
For example, GSA states that one of the current contracuors 
under this SIN supplies an item described as a multiple 
tool carrier/wheeled articulated loader." This basic 
machine has 16 possible attachments, some of which allow the 
machine to perform street cleaning and clearing i.unCvions. 
According to GSA, it has attempted to list some of the 
possible types of machines which, when properly equippec/ 
will be acceptable under SIN 271-109. GSA notes that the 
commerciality and versatility of these machines will result 
in cost savings to the user agencies, which can simply buy 
additional attachments when new needs arise. 

The determination of the appropriate FSC for an item is 
within the discretion of the procuring activity, utilizing 
the available guidance provided by the FPMR and the various 


*The protester specifically objects to tne inclusion under 
SIM 271-109 of the following items: wheeled articulatea 
front-end loaders, tracked front-end loaders, tracked ^ront- 
end loaders/backhoes, compaction/rclier equipment, wheeled 
excavators, tracked excavators, trenching equipment, graders 
and cranes. This listing is derived fror. a July 3 
presolicitation notice, issued by GSA/ rather than the 
solicitation itself. 

*For example, FSC code 3810 includes cutting edges, ^ 
ditchers, graders, loaders, scrapers, special type ear.n ana 
rock hauling trucks and trailers and structural components 
of these items such as bodies, cabs, and frames. 
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cataloging policy manuals, Hune Mvuno WSh) ht . , InCr. 
C ontainertechnik Haruburo Gm bH & Co_.., B-244 686 .|t_ai. , 

NOV. 7, 1991. 71 Comp. Gen. , 91 -2 CPD 434; we «x 11 not 

disturb an agency's determination in this regarc uniess it- 
lacks a reasonable basis. Id. Although in sene , 
circumstances there may be no question as to the appropriate 
classification for a particular iteni/ sorae items may 
aopropriately be classified under more than one FSC category 
and we will not overturn such classifications simply because 
a category other than the one selected might also have been 
chosen. Cincinnati Milacron Mkto. Co. / B-237 619, Feb. 27, 
1990, 90-1 CPD H 241. 

We find that GSA' s inclusion of the nine items under FSC_ 
3825 was reasonable. We are persuaded by GSA's explanation 
reoarding the multiple-use nature of these items . _ The 
record shows that many of these items, while bearing generic 
names such as "front-end loaders," in fact are suitable for 
performinc a wide variety of operations, some of which are 
clearly encompassed by the equipment described in FSC 3825. 
For examole, machines that may be generically descrioed as 
articulated front-end loaders are suited for the performance 
of snow removal or street sweeping and cleaning when the 
appropriate attachments are utilized. While we recognize 
that this equipment properly can be classified under another 
FSC category, we think it also reasonably can be included 
under the category here. This bei.ng the case, we have no 
basis to conclude that GSA's classification of the items was 
improper. Cincinnati Milacron Mktc. Co., supra . 

MISCELLANEOUS 

Komatsu alleges for the first time in its comments on the 
agency report that the description of acceptable items under 
SIN 271-109 is ambiguous because it is indefinite. Komatsu 
asserts that this alleged ambiguity became apparent only 
when it received the agency's report and understood the 
agency's position regarding the description of acceptable 
items under SIN 271-109. This argument is untimely. GSA s 
interpretation of acceptable items under SIN 271-109 as 
including what Komatsu describes as heavy construction 


•Komatsu alleges that the agency has improperly raised the 
MOLs for this acquisition—from 5100,000 to $150,000 per 
order and from $30,000, 540,000 or 550,000 to 550,000, 
575,000, or 5100,000 per SIN— to facilitate the acquisition 
of the additional-. items of heavy-construction equipment tha 
it argues have been improperly included under this 
solicitation. Given our conclusion above "that there is 
nothing improper in the equipment included in the 
solicitation, this argument is without merit. 
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equipment was evident front the solicitation's description cf 
acceptable items under that SIN and was made still mere 
explicit in the July 3 presolicitation notice. 
Consequently, if Komatsu considered the specification 
indefinite/ it should have raised the matter in its initial 
protest- 4 C.F.R. S 21.2(a)(1), as amended by 56 Fed. Reg- 
37S9 (1991). 

RECOMMENDATION 

By letter of today to the Administrator of General Services, 
we are recommending that the solicitation be amended to 
eliminate the requote arrangements clause. We also find 
Komatsu to be entitled to those costs of filing and pursuing 
its bid protest, including attorneys' fees, related to its 
protest on the requote arrangements clause. 4 C.F.R. 
§ 21.6(d)(1); Interface Flooring / 66 Comt>. Gen. 597 (1987), 
87-2 C?D 5 106. 

The protest is sustained in part and denied in part. 



9 


e-246121 


06/24/97 TUE 14:07 FAX 202 501 4067 


FAR STAFF 


DARC 


■a Oil 


c^f^o>^^--'Y LOGICON 


Logicon, Inc. 
3701 Skypark Drive 
Torrance, California 
90505^794 

Tel: 310^7^0220 
FAX: 310373-0844 


A/C97126 
May 19, 1997 

General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW, Room 4035 
Washington, DC 20405 

Re: FAR Case 95-029 

Members of the FAR Part 15 Rewrite Committee: 

Logicon, Inc. would like to express our appreciation for the outstanding work performed by 
the interagency FAR Part IS Rewrite Committee. The revisions to FAR Part 15 issued on May 
14, 1997, represent a substantial improvement over the earlier version issued on September 
12, 1996. 

We arc concerned, however, that the proposed 60-day period for comments (all comments are 
due by July 14, 1997) will not provide enough time to adequately analyze all of the changes 
contained in this new revision. In order to provide all interested parties adequate time to 
develop comments that will be useful to the Committee, we request that the comment period 
be extended by an additional 60 days to September 14, 1997. This lengthened comment period 
should be adequate to ensure that all commentors have adequate time to prepare their 
comments. 

Sincerely, 
LOGICON, INC. 

N. Roy Easton, Jr., Ph.D. 
Director of Accounting Controls 


MAY 2 8 i59T 
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Author: Jennings Wong -los 
Ddte: S/2S/B1 2:00 ?M 
Priority: Normal 

TO: '9S-29B8www.gsa.gov at -INtEWET 
BCC: Jennings Wong 

TO: goidel.eunsook@epajP4il.epa. gov at -'INTERNET 
TO: tanya.sadlerShq.doe.gov at -"INTERNET 
CC: richard.kli1nko5ehq.doe.gov at -INTERNET 
CCi Kenneth Naser at -ICS PEP 
CC: John Moresko 

Subjects FAR CASE 95-029 - Coiwncnts 

— -r ; — — Message Contents ^ — ^ 

Coinmcnts on the proposed rule published in FR May 14, 1997, (pagea 
26640 ^ 26682) follows: 

1} FAR IS « 302 Policy should be enpanded to provide clear and concise 
coverage addressing the receipt of unsolicited proposals submitted 
pursuant to Section 155 of the Energy Policy Act_ojLJJ9?.-and 10 CFR 
Fart 436. It" is unclear and dift'lciilt to* distln^ish whether FAR or 

DOE regulations prevail. rAR coverag e a nd 1 0 CFR Fart 436 are not in y Jp ^-^^^ 

agreeanent. This issue should be resolved and hpt^teitiain subject ^(^^y /^^^^'^/ ff^r^ 

2) The proposed FAR 15.404 -Evaluation factors and subfactors" has ^ IfoM^Jlf^)/^^ 

eliminated coverage of "environmental objectives prescribed in i^' / 
Executive Order 12873 Federal Acquisition, Recycling and Waste f(S f 

Prevention. To the bjbst of my knowledge, I am unaware of any statutory ^' / / / ,,ir*''/ 
or eKecutive (OFPP or EPA) policy change which reJcinda existing ^r^*"^ ^ 

requirer\ents curren^tly contained in FAR 15.605(b) (1) (iv) • r^ f^'f' L,t^^ 

The above issues should be Coordinated with DOE and EPA respectively x.i/^' '^'' ' 

for proper resolut£on« 

1 . 

I may be reached at^ (202) 208-6704 sheuld yeu have any questiens 
regarding my eonnnttn^s . 

5 

Kete, the comnents ko not rcpredent the Department of the Inceriez as 
a whole, but merely'; individually expresied cencerac. 


S""^ ad^ y n i* 

f** ^> /ir 
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Author* »icl4 MMDr2 Mail System <ro«nd£eitilcl4.red9tone.atiBy.inil> at INTERNET 

Dat*? 5/23/97 12:16 PW / 

Priority: Normal ^^"^6^1"^^ 

TO: DHOLMES at ACQOISl_PO 

Subject: Failed mail {raBg.acl26e2> 

your message could not be delivered to . ^ » *i • - 

•9S-029B@www.9sa.gov (hosts www.gsa.gov) (queue: smtpddn) • for the following 
reason: * <95-029B@www.g8a.gov>. . . User unknown' 

Your message follewst 

Received: from michp758.redstone.army.mil by micl4.redstone.army.mil id acl2682i 

23 May 97 12:14 CDT 
Received: from [136.205.13.9] by iiiichp758.red8tone,army.mil id aal9072» 

23 May 97 12:13 CDT 
Received: from ecMail by elsratp.redstone. army.mil 

(^;Ul;ter^t Exchang; 2.1 Enterprise) id OO03551D, Fri, 23 May 97 12:12:40 

-osoo 

Date: Fri, 23 May 1997 12:02:12 -0500 

Message-ID: <0003551D.3272(5ccsmtp.red8tone.army.mil> 

Return-receipt-to: DHOLMES <0HOLMESeccsmtp.redstone.army.mil> 

From: DHOLMES <DHOLMESeccsmtp.redstone.army.mil> 

subject: FAR Case 95-029 

Tos 95-029Bevn*w. gsa.gov 


23 MAY 97 

FOLLOWING COMMENTS ARE OFFERED REGARDING ABOVE SUBJECT GROUP hi 

1. 15.205 ADD "AND REQUESTS FOR INFORMATION" TO THE TITLE 

2. 15.401 DEFINE "MATERIAL" 

3. RECOMMEND CONSIDERATION OF THE FOLLOWING AS AN OPTIONAL APPROACH: 

DEFINE AN OFFER/PROPOSAL AS THOSE ASPECTS OF AN OFFEROR'S RESPONSE 
TO A SOLICITATION THAT WOULD BE INCORPORATED INTO THE RESULTING 
CONTRACT. AT A MINIMUM THIS WOULD CONSIST OF A FULLY «»!<="^,;"" 
Tor SsSl SECTION B completed WITH OFFERED PRICES AND A COMPLETED 
SECTION K BUYING ACTIVITIES CHOULD HAVE THE OPTION OF EXPANDING THIS 
dI"n??IO; ?o"nCLUDE any other PORTIONS OF A RESPONSE THAT SHOULD BE 
MADE A PART OF THE CONTRACT (SUCH AS KEY PERSONNEL. HARDWARE 

'Tr^HER'pSJiiNS OF THE RESPONSE WOULD BE CONSIDERED^ 
INFORMATION" THIS WOULD BE SUCH THINGS AS PAST PERFORMANCE^ 
INFoSS^On/mSaGMENT plans, personnel qualifications, ETC. AND WOULD 
HOT BE INCORPORATED INTO THE CONTRACT WHEN AWARDED. 

THIS APPROACH WOULD ALLOW COMMUNICATIONS AND EVEN 
REV«I0NS/Sd?5?0NS^0 the "OTHER INFORMATION" SO LONG AS NO CHANGE 
WAS REQUIRED TO THE " OFFER/ PROPOSAL**. 

tSI^SStAGB SUCH AN APPROACH WOULD ALLOW AWARD WITHOUT 
DISCUSSIONS AND THE RESULTING OFFER REVISIONS AND THE EVALUATION 
THEREOF WHICH WOULD SHORTEN THE TIME TO CONTRACT AWARD. 


Jerry fos at GSA-PP (a.^) ^^O^^ ^'^^ 'A'' 


Author 

Date: S/\l/31 4:39 PM 
Priority: Normal 

TO: Ralph DeStefano at GSA-V, Jerry Olson at GSA-V 
CC: Sharon Roach at GSA-PE 
Subject! Part 15 Rewrite 

I offer the following comments: 


7.105 (b) (5) Recommend deletion aa this requirement seems 

unnecessary and burdensome. The contracting 
I officer need only have assurances from budget 

people that funds are or will be available at the 
time of award. In PBS, Project managers, not 
contracting officers^ normally handle budget jl< 
jy' j^ssues. 

14.404-l(f) (1) > It appears that this section requires a formal 


determination of responsibility* Normally, 
2^ * * responsibility determinations are made on the 

^ ■ bidder being considered for award. Recommend 


IS 


deletion of the term "responsibility" 


15.506-3 /The documentation should reflect the complexity of 

the negotiations and should not have to conform to 
a prescribed format. 


/ 
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for each new, revised, or extended 
irilcrag*5ncy report; 

■ (iv) Attach to each Standard Form 
^0, a ju^tirication sutcment (signed by 
tWe official who requested the report) 
dekribing the need for the report: 

(Ol Explain how the reporting costs 
shown on Standard Form 360 were y 
denvJid; ^ / 

(vi) Make supporting documerittinon 
for cost Wimates ivallable for MA 

review; \ ^^Jl , , 

(vil) Sul^t to CSA and OlSiB (see 5 
CFR part rS20} simultancou^y for 
approval, interagency reports that 
collect InfonWation from Federal 
agencies and Xi^m cilher^e public or 
State or local gcn^emmiints; 

(viii) Noafy CSA andytespondlng 
agcficics when an interagency report is 
no longer neededXaiw 

(ix) Send requests for GSA approval 
and notifications reWrding interagency 
reports to: General Services 
Administration. Stritkic IT Analysis 
Division. (MKS), l?ih aXd F Streets. 
NW., Washington/ DC 20405. 

(2) This secliorf docs nil apply to the 
following interagency reports; 
(However, intc/agcncy reports required 
by Federal afi^ncics to respond to these 
reports ai'e snbjcct to this section*) 
(0 Lc^islpvc branch re^ _ 
(ii) OfTiofe of Management and Budget 
(OMB) and other Executive OfHee of the 
Presiderit reports. \ 

(itO Ji/dicial branch reports required 
by covin order or decree. 

(ivl /Reporting requirements for 
secunty classified information. 
HoWcver. interagency reporting 
req/iircmcnts for non-sensitive or 
blassificd sensitive Informstlon arc 
t exempt, even if such inforn>ation is 
er given a security classification by 
s requesting agency. 
Dated: July 31. 1996. 
David J. Bamm» 

Acting Administrator ofG^ntrMl Sendees. 
fpR Doe. 96-19960 Filed 8-6-96: 8:45 ami 
•a.Lma codc ctaft-2s^ 


41 CFR F»ft 101-35 
IFPMR Interim Rulo P-l] 
HIN 30dO-AG03 


Relocation of RRMR Provisions 
Relating to tho Use of Govornmont 
Telephone Systems and GSA Services 
and Assistance 

AGENCY: OfHce of Policy. Planning and 
Evaluation and the Federal 
Telecommunications Service, CSA. 
acTIOM: Interim rule with requast for 
comments. 


summary: This regulation reestablishes 
the Federal Proper^ Management 
Regulations (FPMW certain 
teleeoimnunications provisions of the 
Federal Information Resources 
Management RegulaUon (FIRMR). These 
FIRMR provisions will be maintained In 
the FPMR after August 7. 1996. This 
change is precipitated by the passage of 
the Information Technology 
Management Refonn Act of 1996. which 
effectively disestablishes the FIRMR. 
DATCS: This rule is etTeetlvc August S. 
1996. 

Comments are sotidted and are due: 
October 7. 1996. 

ExpiMion Date: August 8. 1996. 
addresses: Comments may be mailed to 
General Services Administration. Office 
of Policy. Planning and Evatuation, 
Strategic IT Analysis Division (MKS), 
ISth & F Streets, NW.. Room 3224, 
Washington. DC 20405 (for Pan 101- 
35. 1) or General Sendees 
Adminisu-atlon. Federal 
TelecommunicatioTtt Service (TCS). 
7980 Boeing Court 4th Floor, Vienna, 
VA 22182-3988 (for §S101*35.2-101- * 
35.5). 

FOR FURTHER INFORMATION COWfACT: 
Doris Farmer (for Part 101-35.1). CSA. 
Office of Policy. Planning and 
Evaluation, Stratceic IT Analysis 
Division (MKS). 18th ft F Streets. NW.. 
Room 3224. Washington, DC 20405. 
telephone FTS/Commercial (202) 501- 
3194 (v) or (202) 501-0657 (idd), or 
Internet (doris.farmcr^Ka.gov) and 
James Cademartori (for Parts 101-35.2 
through 101-35.5). GSA. Federal 
Telecommunications Service, 7980 
Boeing Court, 4th Floor, Vienna VA, 
22182-3988. telephone FTS/ 
Commercial (703) 760-7545 (v) or (703) 
760-7583 ffAX). or Internet 
(james.cademartori^gsa.gov) 
SUPPIEMEMTARY INFORMATION: (I) Section 
U 1 of the Federal Property and 
Administrative Services Act of 1949, as 
amended (the Brooks Act) (40 U.S.C. 
759) was the auiliority for many of the 
provisions in the FIRMR. The passage of 
* Public law 104-106. the Information 
Technology Management Reform Act of 
1996. signed Febmaiy 10. 1996, 
repealed SccUon 111 and the General 
. Services Administration's (GSA) 
authority to issue Govammentwide 
regulations for managing, acquiring and 
disposing of inrormaUon technology. As 
a result the FIRMR wUl be abolished as 
of 12:00 midnight on August 8. 1996. 
Tlie referenced FIRMR provisions that 
apply to goverrunent 
telecommunications will t)e maintained 
in the FPMR after August 7, 1996. 

(2) Most of the language now 
contained in sections 201-20.306. ZOt- 


21.600, 201-21.601, 201-21.602. 201- 
24.101. 201-24.101-1. 201-24.101-2. 
201-24.101-3. 201-24.102, 201.24.106, 
and 201-24.203-1 of the FIRMR is being 
moved almost verbatim to the FPMR. A 
few changes were needed to correct out 
of date references. 

(3) GSA has determined tliat this is 
not a significant rule for the purposes of 
Executive Order 12866 of September 30» 
1993. because it Is not likely to result in 
•ny of the impacts noted in Executive 
Order 1 2866, affect the rights Of 
specined individuals, or raise issues 
arising from the policies of the 
Administration. GSA has based all 
administrative decisions underlying this 
rule on adequate information 
concerning the need for and 
consequences of the rule: has 
determined that the potcnUal beneHts to 
society from this rule outweigh the 
potential costs; has maximized the net 
benefits: and has chosen the alternative 
approach involving the least net cost to 
society. 


List of Subjects in 41 CFR Part 101-35 

Archives and records. Computer 
technology. Telecommunications. 
Government procurement Property 
management Records management 
Information technology. 

For the reasons set forth in the 
preamble, 41 CFR chapter 101 b 
amended by adding sut>chapter F. 
consisting of part 101-35. to read as 
follows; 

SUBCHAPTER F^ANACCMENT AND USE 
OP TELECOMMUNICATIONS RESOURCES 

PART 101-35— 
TELECOMMUNICATIONS 
MANAGEMENT POUCY 

Subpart l01-35.0-^eneral Provislone 
Sec 

101-35.0 Scope oT part 
101-35.1-101-35.4 (Reaervedl 
101-35.5 Definitions. 

Subpart 101^1-4lee of Oevemment 
Telephone Syateme 
101-35.100 Scope of subpan. 

Subpart 101-35.2— Authorized Uee ef Long 
Distance Telephone Sendcee 

101-35.200 Scope of subpnt 

101*35.201 AutrK>fi2ed use of long distance 

telephone sendees. 
lOl-'SSioZ Collection for unauthorized 

Subpart lOi-aS.S-'The mandetonf FT8 
L^ng D)Star\ee Nehvork 
101 -35.300 Scope or subpart. 
101-35.301 The mandatory FTS long 

distance nctworlL 
l0t-3S.30l-l C«»eraL 
101-35.301-2 Pblieica. 
lDl-35.301-3 Preceduies. 
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Implementing ag«ncy records 
management progrwns. 

(c) Issue a diructive estiblismng 
program ebjectivM. responsibilities* 
authorities, standards, guidelines, and 
instructions for its records management 
program. 

W Apply appTopriaie records 
managetneni practices to all records, 
irrespective of the medium (e.g.. paper, 
dectromc. or other) on which (he record 
resides. 

(e) Control the creation, maintenance, 
and use of agency records and the 
collection and dissemination of 
infonnation to ensure that the agency: 

(1) Does not accumulate urmecessary 
records: 

(2) Does not create forms and reports 
that collect informaUon inefficiently or 
unnecessarily; 

0) Periodically reviews all exlstmg 
forms and reports (both those originated 
by the agency iind those responded to by 
the agency but originated by another 
agency or branch of GovemmcnO to 
determine if they need to improved 
or canceled: 

(4) Maintains its records cost 
effectively and in a manner diat allows 
them to be reuieved quickly and 
reliably: and 

(5) Keeps its maillrtg and copying 
costs to a minimum. 

(0 Standardize stationery In terms of 
size, letterhead design, color (of 
originals, record copies, and envelopes), 
markings that arc permitted on 
envelopes and postcards, and number of 
stationery styles permitted. 

(g) Consider the voluntary standards 
contained in the Table of Standard 
Sptciflcations in the FPMR. when 
developing agency stationery standards. 

(h) Establish agency standards 
regarding the types of correspondence to 
be used in ofTidal agency 
communications, and Che number and 
kind of copies required and their 
distribution and purpose. 

0) Strive to: 

(I) Improve the quality, tone, clarity, 
and responsiveness of correspondence, 
and provide for its creation In a timiely, 
economical, and efficient manner; 

(3) Design forms that are easy to nU- 
In, read, transmit, process, and retrieve: 
and reduce forms reproducUon costs; 

(3) Provide agency managers with the 
mtsans to convey writun Instructions to 
users and document agency policies and 
procedures through effective directivti 
management; 

(4) Provide agency personr^l with the 
Information needed In the right place, at 
the right time, and in a useful format 

(5) Eliminate unnecessary reports and 
design necessary reports for ease of use; 


(6) Provide rapid handling and 
accurate delivery of mall at minimum 
cost: and 

(7) Organize agency files: 

(I) So that needed records can be 
found rapidly; 

(II) To ensure that records are 
complete: and .... ^ 

(ill) to facilitate the identification and 
retention of perrrumeni records and the 
prompt disposal of temporary records. 


Subpart 101-11^— OSA 
Governmentwido Programs 

Sl01*1120O Scope of subpart 
This subpart contains policies and 

grocedures prescribed for the following 
SA-managed programs: 

(a) The Standard and Optional Forms 
Management Program. 

(b) The Interagency Reports 
Management Program. 

{101-11^01 General 

(a) The Standard and Oprional Forms 
Management Program was developed 
and operated by OMB consistent with 
the authoridcs prescribed by the Budget 
and Accoundng Act of 1921. GSA 
assumed responsibility for the program 
on May 29. 1967. through agreement 
with OMB. 

(b) Tlie Interagency Reports 
Management Program implements 44 
U.S.C. chapters 29 and 31. recognizing 
.OMB funcdons under 44 U.S.C. 3S04(e) 
and OMB implemenutlon under S CFR 
1320.16. 

1 1 01 -11 .202 Govemmcntwide programs. 


§ 1 01-1 1 .20) Standard and Optional 
Forms Managamcnl Program. 

(a) Ctneral (1) The Standard and 
Optional Forms Management Program 
was established to achieve 
Covemmcntwide economies and 
efficiencies through the development, 
maintenance and use of common forms. 

(2) GSA wUl provide additional 
guidance on the Standard and Optional 
Forms Management Program. 

(b) Procedures. Each Federal agency 
shall* 

(1) Designate an agency*lcvel 
Standard and Optional Forms Liaison 
Representative and Alternate, and notify 
CSA In writing of such designees' 
names, titles, mailing addresses, and 
telephone numbers within 30 days of 
the designation or redesignation at the 
address in paragraph (b)(4) of thb 

section: ^ . . 

(2) Promulgate Govemmentwidc 
Standard Forms pursuam to the 
agency's stamtoiy or regulatory 
authori^ and issue in the Federal 
Register Covemmentwide procedures 
on the mandatoiy use. revision, or 
cancellation of these forms; 


(3) Sponsor Covemmentwide 
Optional forms when needed in two or 
more agencies and announce the 
Covemmentwide availability, revision 
or cancellation of these forms; 

(4) Obtain CSA approval for each 
new. revised or canceled Standard and 
Optional Form. 60 days prior to planned 
implementation, and certify that the 
forms comply with all applicable laws 
and regulations. Send approval requests 
to: General Services Administration. 
Forms Management Branch (CARM). 
Washington. DC 20405: 

(5) Provide CSA with a camera ready 
copy of the Standard and Optional 
Forms the agency promulgates or 
sponsors prior to implementation, at the 
address shown in paragraph (b)(4) of 
this section; ^ 

(6) Obtain promulgator** or sponsors 
approval for all exceptions to Standard 
and Optional Forms prior to 
implementation: 

(7) Annually review all Standard and 
Optional Forms which the agency 
promulgates or sporu^ors. including 
exceptions, for improvement, 
consolidation, or cancellation: 

(8) When requested by CSA and OMB. 
submit a summary of tlie Standard and 
Optional Forms used for collection of 
Information covered by 5 CFR part 1320: 

(9) Request approval to overprim 
Standard and Optional Foitns by 
contacting CSA (CARM); and 

(10) Coordinate ali matters concerning 
health care related Standard Forms 
through the Interagency Committee on 
Medical Records (ICMK). For additional 
Information on the ICMR, conttct CSA 
(CARM). 


f 101-11.204 Interageney Reports 
Managemom Program. 

(a) Cenerai. (1) CSA manages the 
Interagency Reports Management 
Fro^am to ensure that interagency 
reports and recordkeeping requirements 
are based on need, are cost-elfoctive. 
and comply with applicable laws and 
regulations. 

(2) CSA will provide additional 
guidance on the Interagency Reports 
Management Program. 

(b) mcediires. (1) Each agency shall: 
(i) Obtain CSA approval (or each new. 

revised, or extended interagency report, 
prior to implementing the report: 

($0 Designate an agency-level 
Interagency reports liaison 
representative and alternate, and notify 
G^A In writing of such designeex* 
names, tides, mailing addresses, and 
telephone numbers within 30 days of 
the designation or redesignation: 

Gil) vU Standard Form 360. Request 
to Approve an Interagen^ Rcportirig 
Requirement, to obtain CSA approval 
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OfTice of Policy. Wamiing and 
Evaluation. Strau-gic IT Analysis 
Division (MKS). 18th «iF Sireets. NW^ 
Room 3224. Washington. DC 20405. 
telephone FTS/Cnminercial (202) 501- 
4469 or (202) 501-0657 (tdd). or Internet 
CitcwarLrandatl(?gia.gov. or 
pat.smlth@gsa.gov). 

SUPPLEMENTARY INFORMATIOM: (1) The 

President signed the National Defense 
Authorization Act (NDAA) for Fiscal 
Year 1996. Pub. L 101-108. on February 
10, 1996. Included in the NDAA was the 
Information Technology (IT) 
Management Reform Act of 1996 
grrMRA). Section 5101 of the Act 
repeals section 1 1 1 of the Federal 
property and Administrative Services 
Act of 1949. as amended (the Brooks 
AcO (40 U.S.C. 759). The Brooks Act 
was the authority for most of the 
provision in GSA's Federal InformaUon 
Resources Management Regulation so 
diat the Brooks Act repeal efTeclivcly 
disesiabllshes the FlRNfR. Tljerefore. 
any FIRMR provisions that are still 
needed, such as Part 20i-9-RecordS 
Management, arc being removed from 
the FIRMR and reesubllshed In the 
appropriate reg»jlation. 

(2) CSA has detennined that this rule 
is not a significant rule for the purposes 
of Executive Order 12866 of September 
30. 1993. because it Is not likely to 
result in any of the impactt noted in 
Execudve Order 12866. affect the rights 
of specified individuals, or raise issues 
arising from the policies of the 
Administration. CSA has based all 
administrative decisions underlying this 
rule on adequate information 
concerning the need for and 
consequences of this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs; has maxlmircd the net 
benefits; and has chosen the alternative 
approach involving the least n«t cost to 
•oclc^. 

Usi of Subjects in 41 CFR Part 101-11 

Archives and records. Computer 
technology. Tcleconununications, 
Government procurement, Property 
management. Records management and 
Federal information processing 
resources activities. 

For the reasons set forth In the 
preamble. 41 CFR Chapter 101 is 
amended by adding subchapter B. 
consisting of part 101-1 1. to read as 
follows: 


SUBCHAPTER B-MANAGEMEMT AND USE 
Of INFORMATION AND ftfiCORDS 


PART 101-11— CREATION, 
MAINTENANCE, AND USE OP 
RECORDS 

Subpart 101-11 JO General Provlalona 

See. 

lOl-ll.O Scope of pait. 
lOl-ll.t General 

Subpart 101-11.1— A geney Pro9ram« 
101*11.100 Scope of subpin. 
lOl-ll.lOl General. 
lOUl 1.102 PoUey. 
lOl-t 1.103 Procedures. 

$ubparn01-ll-2-4aSA Governmeniwlde 
Program! 

101-11.200 Scope of subpart 
101-lUOl General. 
101-11.202 Govtmmcniwide prograire. 
io 1-11.203 Standard and Optional Forms 

Mmagcmcnt ?ref;rim. 
101-11.204 Interagency Reports 
Management Program. 
Auihori«y:40U.S.C48S(c). 


Subpart 1 0!--! 1 .0 Gonaral Provisions 

1101-11.0 Scope of part. 

This part prescribes policies and 
procedures for the creation* 
maintenance, and use of Federal 
agencies* records. Unless otherwise 
noted, the policies and procedures of 
this part apply to all records, regardless 
of medium (i.e.. paper, electronic or 
other). 

ilOI-11.1 General. 

(a) Chapters 2S and 31 of Utle 44 Of 
the United States Code (U.S.C.). require 
the establishment of standards and 
procedures to ensure efficient and 
effective records management by 
Federal agencies. The statutory goals of 
these standards and procedures include: 

(1) Accurate and complete 
documenuitlon of the policies and 
transactions of the Federal Government; 

(2) Control of the quantity and quall^ 
of records produced by the Federal 
Government: 

(3) Establishment and maintenance of 
mechanisms of conUt>l with respect to 
records creation in order to prevent the 
creation of unnecessary records and 
with respect to the effective and 
economical operations of an agency; 

(4) SsmplificaUon of the activiUes. 
sysums. and processes of records 
creation, maintenance, and use: 

(5) Judicious preservation and 
disposal of records; and 

(6) Direction of continuing attention 
on records from their initial creation to 
their finaJ disposition, with particular 
tmphasis on the prevention of 
unnecessaiy Federal paperwork. 


(b) The law assigns records 
management responsibilities to the 
Administrator of General Services (the 
Administrator), the Archivist of the 
Uniud Slates (the Archivist), and the 
heads of Federal agencies. 

(1) The Administrator is respor&sible 
for providing guidance and assistance to 
Federal agencies to ensure economical 
and effective records management. 
Records management policies and 
guidance established by CSA are 
contained in FPMR Part 101-1 1. records 
management handbooks, and other 
publicatioiis issued by CSA. 

(2) The Archivist is responsible for 

froviding guidance and assistance to 
ederal agencies to ensure adequate and 
proper documenutlon of tlie policies 
and transactions of the Federal 
Government and to ensure proper 
records disposition. Records 
management policies and guidance 
established by the Archivist are 
contained in regulaUons in 36 CFR 
chapter XII and in bulletins and 
handbooks issued by the National 
Archives and Records Administration 
(NARA). 

(3) The heads of Federal agencies are 
responsible for complying with the 
policies and guidance provided by the 
Administrator and the Archivist. 

Subpart 101-11.1— Agency Programs 

1101-11.100 Scope of subpart 

This subpart prescribes policies and 
procedures for establishing and. 
maintaining an agency records 
management program. 


(101-11.101 General. 

Section 3102 of tide 44 of the U.S.C. 
requires each Federal agency to 
establish an acGve and continuing 
records management pkrograin. 

1101-11*102 Peliey. 

Each Federal agency shall establish 
and maintain an active, continuing 
program for managing agency records, 
conuncnsurate with agency aisa, 
organization, mission, and 
recordkeeping activity. 

g 101-11.103 Proeaduros. 

Each Federal agency shall take the 
following actiottf to establish and 
mainmin the agency's records 
management pro-am! 

(a) Assign specific responsibility for 
the development and implemenution of 
agencywido records management 
programs to an office of the agency and 
CO a qualified records manager. 

(b) Corridor the guidance contained 
fn CSA and NARA handbooks and 
bulletins when establishing and 
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the Govemmcnt has distermiiied thdt it 
bA5 or may need to proeticc th« 
Ijivention: 

(2) That the invention not be assigned 
to any foreign-owned or controlled 
corporation without the written 
permission of the agency: and 

(3) That any assignment or flc#tnsc of 
f ighu to use Of sell the Invention in the 
United States shall contain a 
requirement that any products 
embodying the invention or produced 
through the use of the invention be 
substantia! ly manufactured in the 
United States. The agency shall notify 
the employee of any conditions 
imposed. 

(c) In the case of a determination 
under either paragraph (a) or (b) of this 
section, the agency shiill promptly 
provide ilie employee with: 

(1) A signed *nd dated statement of its 
determination and reasons tlierefor. and 

(2) A copy of 37 CFR part 501. 
10. Section 501.8 is amended by 

revising paragraphs (a) and (b), 
redesignating paragraphs (c) and (d) as 
paragraph (d) and (e), and adding new 
paragraph (c) to read as follows: 

iS01.8 Appeals by employaes. 

(a) Any Government employee who is 
aggrieved by a Government agency 
determination pursuant to SS 50i.6(a)(l) 
or (a) (2). may obtain a review of any 
agency determination by (Uing, within 
30 days (or such longer period as the 
Secretary muy. for good cause shown in 
writing, fix in any case) after receiving 
notice of such determination, two 
copies of an appeal with die Secretaiy. 
The Secretary then shall forward one 
copy of the appeal to the liaison officer 
of the Government agency. 

(b) On receipt of a copy of an appeal 
filed pursuant to paragraph (a) of this 
section, tlie agency liaison officer shall, 
subject to considerations of national 
security, or public health, safety or 
welfare, prompdy furnish both the 
Secretary and the inventor with a copy 
of a report containing the following 
information about tlie invention 
involved in the appeal: 

(1) A copy of the agency's statement 
speciHed in § 501.7(c): 

(2) A description of the invention in 
surTtcient detail to identify the 
invention and show Its relationship to 
the employee's duties and worit 
assienments: 

(3) The name of the employee and 
employment satus. including a detailed 
statement of ofFieial duties and 
responsibilities at the time Che invention 
was made; and 

(4) A detailed statement of the points 
of dispute or controversy, together with 
copies of any statements or written 


arguments tiled v^th the agency, and of 
any oilier relevant evidence that the 
agency considered in making Its 
determination of Government interest 

(c) Within 25 days (or such longer 
period as the Secretary may, for good 
cause shovm. Ox In any case) after the 
transmission of a copy of the agency 
report to the employee, the employee 
may file a reply with the Secretary and 
(lie one copy with the agency liaison 
odlcer. 

11. Seetion 501.9 is revised to rvad as 
follows: 

{9013 Patent proltetlon. 

(a) A Government agency, upon 
determining that an Invention coming 
within the scope of SS 50l.6(a)U} or 
(a)(2) has been made, shall promptly 
determine whether patent protection 
will be sought in the United States by 
or on behalf of the agency for such 
invention. A controversy over the 
respective rights of the Government and 
of tlie employee shall not unnecessarily 
delay die filing of a patent application 
by the agency to avoid the loss of petent 
rights. In cases coming within the scope 
of S 501.6(a)(2). the nitng of a patent 
appiicaUon shall be contingent upon the 
consent of the employee. 

(b) Where there is an appealed 
dispute as to whetlier S§ 501.6 (a)(1) or 
(a)(2) applies in determining the 
respective rights of the Government and 
of an employee In and to any invention, 
die agency may determine whether 
patent protection will be sought in the 
United States pending the Secretaiy's 
decision on the dispute. If the agency 
decides that an application for patent 
should be filed, the agency will take 
such ri|^ts as are specified in 

S 501.6(a)(2). but this shall be Without 
prejudice to acquiring the rights 
spedfled in paragraph (a)(1) of that 
section should the Secretary so decide. 

(c) Wliere an agency has determined 
to leave title to an Invention with an 
employee under S 501.6(a)(2), the 
agency wUl. upon the filing of an 
application for patent, take the rights 
specified in that paragraph without 
prejudice to the subsequent acquisition 
by Che Government of the rights 
speciHed in paragraph (a)(1) of that 
section should the Secretary so decide. 

(d) Where an agency has fUed a patent 
application In the United States, the 
agency will, within 8 months from the 
filing date of the U.S. application, 
deurmlne if any foreign patent 
applications should also be filed. If the 
agency chooses not to file an application 
in any foreign countiy. the employee 
may request rights in that country 
subject to the conditions stated in 


§ 501.7(b) that may be imposed by the 
agency. Alternatively, the agency may 
permit the employee to retain foreign 
rights by Indudinc in any assigrunent to 
the Government of an unclassified U.S. 
patent application on the invention an 
option for the Government to acquire 
title In any foreign country within 8 
months from the filing date of tlie U.S. 
application. 

12. A new S 501.1 1 is added to read 
as follows: 

gSQ1.11 Submissions and fnqulrlaa. 

All submissions or inquiries should 
be directed to Chief Counsel for 
Technology, telephone number 202- 
482-1984. Room H4835, U.S. 
Department of Coiuinerce. Washington 
DC 20230. 

Dated: July 22. 1996. 
Bruec A. Lehman. 

AssiSfAfit S^ctetAty of Comm§rct and 
Coftimissionafof t*ti»nts and Tndemarks. 

Dattd: July 26. 1996. 
Ma<y t. Good. 

Undvr Sftcrtttnry nfCommBrct Hor Ttchnology, 
IFR Doc. 96-19713 Filed 8-6*96: 8:45 ami 
aiLUNO eooe 3510-11.1^) uio-te-p 


GENERAL SERVICES 
ADMINISTRATION 

41CFRPart101-11 
Cf^MR Interim Rule 0-1] 
RINa090-AG02 

Relocation of FIRMR Provisions 
Relating to GSA's Role in tho Records 
Management Program 

agency: Office of Policy. Planning and 
Evaluation. CSA. 

ACnON: Interim rule with request for 
comments. 

SiiMMARY: This regulation reestablishes 
certain Federal Information Resources 
Management Regulation (FIRMR) 
provi.^ioM regarding records 
management In the Federal Property 
Management ReguUtions (FPMR). This 
action is necessary because the FIRMR 
is being abolished as of 12 midnight on 
August 8, 1996. 

OATSS: This rule Is effective August 8. 
1996. Comments are solicited and are 
due October 7, 1996. 

£cplr'atian Dare; December 31. 1997. 
ADOfiesscs: Comments may be mailed to 
General Services Administratioft Office 
of Foli^. Planning end Evaluation. 
Strategic IT Analysis Division (MKS). 
18th ft P Su^ets. NWm Room 3224. 
Washington. DC 20405. 

FOR FURTHER INFORMATION CONTACT: R. 

Stewart Randall or Pat Smith of (he 


COMMENTS ON PROPOSED REVISION TO 
PAR PART IS - CONTRACTING BY NEGOTIATION 

1. Standard forms are mandatory forms delegated by a 
regulation. They can hot be modified on the whim without 
approval of the issuing agency (this is called an 
exemption). Optional forms on the other hand are just that 
- optional. They are not delegated by a regulation- If an 
agency wishes to use the form they can; or they can develop 
their own agency form. This eliminates the need for an 
exemption. This also allows the agency to collect the data 
they need plus what is required. This procedures is 
described in FPHR 101-11.203 (a) (2) and (3). 

2. Since the procedures for negotiated procurements are 
changing, the forms involving procxurements need changing 
too. Revise the SF 26, 30, and 33 (and any other forms SF 
1448, 1447, and 1449?) to cover just sealed bids and offer 
the three new Optionj^l forms for just negotiated 
procurements. 




Department of Energy 

Washington, DC 20585 
June 20, 1997 


FAR Secretariat (MVRS) 
GSA 

Rm:4037 
18th FstNW 
Washington. D.C. 20405 

Reference FAR Case 95-029, Part 15 Rewrite 

In reviewing FAR Case 95-029 we noticed the coverage regarding oral presentations 
and offer the following observation. 

DOE experience in the use of oral presentations in the competitive environment 
indicates that their use promotes participation by small businesses. Indeed we have 
had small business offer on solicitations that employ oral presentations who had not 
previously competed on a DOE procurement. We attribute this to the reduced cost of 
competing when oral presentations are used. The primary cost reductions to an offeror 
are in proposal preparation and reduced lead time to award. 

Should you have any questions, please call me at 202-586>8614. 


Sincerely, 



Ed Lovett 

Office of Procurement and Assistance 
Management 
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U0/Z4/87 TUC 14:02 rAA 202 901 4007 


FAR 51 Af f 


-^^^ PARC laoOl 


DeStefanoU^S* General Services Admiziistration 
18th and F Streets^ N.W. 
Kasbington, DC 20405 

Office of Policy, Planning and Evaluation (M) 

Office of Acquisition Policy (MV) 


DATE; 


OfHcft of 

CSA 
Acquisition 
Policy Divisloo (MVP) 


Federal 
Acquisition 
Institute (MVI) 


Orncc of 
Federal 
Acquis! tiOA 

Policy Division (MVR) 


Covemment 
Informfttion 

Systems Division (MVS) 


FROM: 

Name: Ralph DeStefano 

FAX No: 202 501-40S7 

Phone No: 202 501-1758 

Location: MVR 

Total No. of pages^y 
Including cover: cJf 

COMMENTS: 


Name: ^OfJ> f\/ tL^( 

FAX No; 

Phone No: j?^) U^^^^J'"' 
Location: 


DeSte£anon.S. General Services Administration 
18th and F Streets, M.W, 
Washington, DC 20405 


Office of Policy, Planning and Evaluation (M) 
Office of Acquisition Policy (MV) 


DATE: 


Office of 

C$A 
Acquisition 
Policy OivbioQ (MVP) 


Office of 

Federal 

Acquisition 

Policy Division (MVR) 


FROM: 

Name: Ralph DeStefano 

FAX No: 202 501--4067 

Phone No: 202 501-1758 

Location: MVR 

Total No. of pages 
including cover: 


Federol 

Acquisition 
Institute (MVI) 


Government 
Information 

Systems Division (MVS) 


TO: ^ / y? / 
Name: fv Jjr^ 
FAX No: b'SX.'i-'Si'^ 
Phone No: ^o3i)U^-of^i 
Location: . . 


COMMENTS: 


DB/Z7 /87 ¥ K1 15:55 tAi .1^008 



DEPARTMENT OF THE TREASURY 
Bureau of Engraving and Printing 

WASIIINOTON.D.C. 20228 



06/19/97 

FAR Secretariat (VRS) 
General Services Administration 
1800 F Street. NW 
Washington, DC 20405 

Subject: For the public record. 

Reference FAR Case 95-029. 

Use of Oral Presentations and its effect on Small Business Parlicipation. 
Dear Sir or Madam: 

The Bureau of Engraving and Printing (BEP) has awarded 27 contracts using oral 
presentations. Five contracts were awarded to small business concerns and five to 
small disadvantaged businesses (SDBs). Of the remaining 17 contracts which were 
awarded to large businesses, many included Small Business Subcontracting Plans with 
verv aqqressive goals. BEP is currently in the process of awarding six other contracts 
utilizing oral presentations. Of these, two are set aside for small businesses and two 
for SDBs. 

Statistics 

Awards 

Total Awards: 27 

Large Business: 17(62.9%) 
Small Business: 02 ( 7.4%) 
SDBs: 09(33.3%) 

Artive 5^olidtations 

Total Active: 06 

Large Business: 02 (33.3%) 
Small Business: 02(33.3%) 
SDBs: 02 (33.3%) 
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We believe that small businesses have benefited from our use of oral presentations in 
many ways, but particularly by saving time and money. Please call me (202/874-2534) 
or Efrain J. Fernandez (202/874-31 42) if you require more information. 


Sincerely, 


Carol L. Seegars. Chief 
Office of Procurement 
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SOLLOWAY & ASSOCIATES Q.S^-AZ''f ^ / i 

ProftssionaJs Helping Professionals / 


Chsries D. Solloway CPCM 

2414 SycamoreLanc ^410) 679-4096 

Ed£cwood.MD 21040 


19 June 1997 

General Services Administration 
FAR Secretariat (VRS) 
1800 F Streets, N>\' 
Room 4035 

Washingtot' D C. 2«>405 
Dear Colleagues, 

Attached arc comments relating to FAR Case 95-029. Thank you for the opportunity to comment. 


Sincerely, 



06/27/97 _FRI 15:63 F\X.. 


19004 


I appreciate the opportunity to offer comments on FAR Case 95-029. Please consider the 
following "Group A" comments: 


to the not-so-good -old days the acquisition/procurement regulations had a veiy weak 
fndorsement of what the regulations then called "greatest valued It said something akm to 
While the low cost is properly the deciding factor in many procurements, rt may sometimes be 
appropriate to consider non-cost factors as well as cost in circumstances such as Research and 
Development contracting and cost reimbursement contractmg " 

Because the regulations gave these two examples, many Federal agencies tended to best 
value DTocHSS only for R&D or other cost reimbursement contractmg. Happily, m the raid 80 s, 
t"I[Zi:^l\^ with TQM and took into account the advice of Deming et al and began to 
buy the way that private individuals and companies buy. We considered quaJity as well as ooa^ 
And we did not Umit this common sense buying technique - which we call -best value - only to 
R&D and CR. 

Thus in a contract for technical support personnel we were able to spend an extra buck or two 
for better people In a contract for dining services we were able to get a contractor with 
outsta^Ig pa^^ rather than limiting ourselves to "adequate" performers, Wc did this 

cvt where the ri^k of ' Weptable pertbrmancc" was low. The idea was that the taxpayer 
'hould not have to be stuck with the low, acceptable offer when products and services are being 
procured for the Government. If the outside world subscribed to the notion ot "low acceptable 
all of lur poking lots would be full of subcompacts. everybody would buy the store brand instead 
of Cohi or Pepsi, and the stock prices for discount airhnes would go way up. 

/'in the proposed coverage we are taking a giant step backwards. It sounds as if best -alue trade off 
^ techniques^e recommended only when "less definitive" requirements ""^^^^^^ 
risk of unacceptable performance is high, It also appears to be a vcn. weak endorsement of the 
teluque. If the conocrn is that we arc unable to award to a low cosi offer m best value, please 
keep ii^ mind that it has been well setded in many protest opinions that - in a best value 
u"cu?emem where nonHX,st factors arc moie imponaiu than cost - the Gover^t^ent still has the 
TernXof going to the low offer. It may do so whenever it wishes to take advantage of a 
« owe? ated lower cosf^ proposal such as in instances where the non-cost factors « higher rated 
propos^ ar; not deemed by the source selection authority to be worth the proposed increase in 
^ost in^he concern is that best value takes too long, then mclude m your revised coverage that a 

SviueprcTr^em^ 
I And emphasize that award can be made without discussion. 

Because ofthe above considerations, theproposed wording of 15.101 is certainly not necessary 
anTZo^ cert^rSy will jeopardize one of our most important acquisition reforms - the expanded 
use of best value. Recommend it be replaced by the foUowing: 

" An agency may obtain best value In negotiated procurement by any number of approaches, for 


example, an agency may use traditional negotiation techniques or multi-step selection. In deciding 
whether to trade off cost and non-cost factors, agencies should take into consideration the scope 
and importance of the acquisition, the level of expertise and experience needed to meet the 
requirement, and other such environmental factors. In routine contracting for commercial supphes 
and services, where criticality or complexity are not predominant and the amount of momes 
involved are not significant, agencies should consider other, less expensive selection techmques, 
such as awarding to the low offeror, or awarding to the offeror with the lowest csost. acceptable 
proposal." 2 


■4his paragraph provides that the contracting officer can anticipate thai the best value wfll result 
from the low cost, acceptable offer. 

The impact of this radical approach would be to change best value from zprocesn and end result 
to only an end result. This would render many precedents and practices obsolete. And it would 
do so without any discernible value being added. 

A contracting officer can determine best value onfy by comj^aring offers- that is the best value 
process He or she cannot determine best value by hoping for or anticipating that tJte hwest 
offer will make the most business sense. The only way this approach could possibly pass the 
common sense test is in markets where all contractors and products are equal. And, offhand, I 
cannot think of one. 

Using the proposed ill advised redefinition of best value that includes the low cost, acceptable 
proposal approach; we will be executing- under the banner of best value - procurements v/here we 
wUI not be able to spend even one extra buck for a better contractor or a better product. Havmg 
that choice is the essence of a best value selection. 

I have noticing against using two step sealed bidding or negotiated procurement where award is to 
be made to the low cost, acceptable offer. However, it is not by any stretch of the imagmation a 
best waiucpriKess. And if the result turns out to be the best value it will be by happy accident and 
not due to any ESP on the part of the contracting officer. 

Again this proposed change muddies the best value waters without achieving anythinglf lease 
delete'any inference that the low cost, acceptable proposal approach is a best value technique or 
L any inference that using that approach will automaticaUy result in the best value. Common sense 
-7 Cf^ dictates that best value can be deteimined only by comparing the ments and costs of proposals 
received .JJ 

with^reuLd to^^^^^^ requirement that firms without any past peiformance be given a neutral 
2 evaluation. RecomrSnd the "shalls" be changed to U has been held that ^^^^ 

earned by incumbency is not one that must be eliminated. 1 see no difference here If the 
contracting officer feels that experience and good past performance are essential to the 


management of risk for a particular contract, then he or she should be ^mpowe ed 
exception to the feel good policy of neutral evaluations. There are already small business srt- 
LIS mentor-protege programs, and "low offer" acquisitions that give new firms an opportunity 
tTue™i of paft p^erformance. We should not impose any "shalls" on the contracting officer 
that may not make good business sense in specific situations. Empowerment - along with 
professionaUsm - is an essential requirement of true acquisition retorm. 


'^ith^fegard to the inclusion of "highly rated" proposals in the competitive range. In <ietennining 

Competitive range the contracting officer must compare P-P^^^'^^^^^^^^^^^ 
I Lust mie an integrated assessment ofmerit and cost. Thus a proposal with a score lower ttian 

J S proposals mty be left in the competitive range because of the opportumty for cost savings; 

^ and a very highly scored rrated?) proposal niay be dropped because there is nor 

^portXof reducing an unafFordablc proposed cost. Using the term "highly rated" without 
7Sn^t:n^r^y ho confusing. If wc are saying that only the Wghest scored propos^are m 
The competitive range, then this is bad poUcy. Recommend that , in hcu of 
officTsS^^^^^^ 

subsSuie the words "...the contracting officer shall estabfish a competitive range of those 
/ propo^s with a realistic opport^^^ Recommend all appropnate 

! subparagraphs be changed accordingly. 

' 1 sincerely beUeve that the overwhelming number of contractors and contr^ting officers would 
Ldo^selc ^^^^^^^^^^ the competitive range only include those with a realistic chance to recc.^^ 
Ae awLd To do othenvise would be to incur additional expense for the parties involved without 
any real probability of gain. 


(^Somewhere in 15 406 it should be made clear that the contracting officer has the right to bnng 
W^tor^ha^^ h^^^^ been eliminated from the competitive range into the compeuuve rangeai-or 
^^^mdf hr^nt^^^^^ officer may leam that one or more of the companies m the range are 

6 f ^rtS/c^mractors with a realistic opportunity to receive award. Those who had earlier been 
ehmmaied may becau^l ^^^^ ombudsman or ADR group may obtain information that 
rrslm t^^^^^ officer that he or she add a previously deleted offeror 

to the competitive range. 


15.204-5 (b) 

Recommend the addition of the following: 


process for the specific procurement. Furtlier, tailoring must result in instructions that 
consistent with Sections C and M and other sertions of the uniform contract format. 


are 


15-204-4 (c) 


!!i:™n^tt^^^^^^^^ for each specific procurement and to stH.Iy .imH the 

useXlerplate evaluation factors. Evaluation factors should be limited to those needc^ ^ 
\ select the best value from among competing contractors. The determmation of the f^<^t^» ^^e 
V useTsiould be based upon an integrated assessmem of the product or service being Procured «d 
the n^ion obtained from market research and market surveys^ Agam the cos of prepanng 
Ind^ralinu proposals should be a consideration, consistent with the needs of the government. 
m^T^i St in evaluation factors that are compatible with the mformafon contamed m 
Sections C and L and other sections of the uniform contract format. 


Charles D Solloway Jr. 
Charles Solloway Associates 
Edgewood MD 21040 
410-679-4096 
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12158 MafbellaCt. 
Waldorf, MD 20601 
21 June 1997 

General Services Administration 
FAR Secretarial (VRS) 
1 800 F Sis., N W, Room 4035 
Washington, D.C. 20405 

•Die following comments are offered relative to the FAR Part 1 5 REWRITE proposed rule, as 
published 14 May 1997. 

1 . 15 .205(a) - The last sentence provides for an agency to "permit" the charging of a 
fee for solicitations. This would be more in keeping with tlie philosophy evident in FARA and 
at FAR 1 . 1 02(d) if it virere changed to "unless precluded by agency regulations". 

2. 15.406(c) - Use of the teaminology "...ratings of each proposal against all 
evaluation criteria" could be interpreted to give preference to the scoring (whether numerical or 
otherwise) of cost/price proposals (since the term "rating" is usually associated with some sort of 
scoring methodology). While this may be an acceptable approach to evaluation, it is certainly 
not the rule of thumb. 

3. 1 5.406(d)(3) and 1 5.407(a) ~ There appears to be a conflict between these two 
cites relative to the the extent to which "material weaknesses" arc to be discussed/negotiated. 
Subpart 15.406(d)(3) provides that "The contracting officer shall...discuss...significanl 
weakncsses...that could, in the opinion of the contracting officer, be altered to enhance materially 
the proposal's potential for award." However, 15,407(a) seems to indicate that all material 
aspects do not have to be discussed. 

4. 1 5.408 -- Should not the SSA also compare all PROPOSALS in the assessment? 

5. 1 5.504-1 (d) ~ Ti is not clear how, when, or why it would be appropriate to adjust 
proposed fee in a cost realism analysis. Given that the Government is precluded from requiring 
an offeror to submit "...supporting rationale for its profit or fee" [ref: 15.504-4(b)(5)], there 
appears no basis on which the contracting officer could make a reasonable adjustment of the 
proposed fee. Contracting personnel will undoubtedly attempt to apply a percentage of costs or 
to utilize a weighted guidelines approach . Cost plus a percentage of cost approaches are 
prohibited at 1 6. 1 02(c) and 15.504-4 provides that when cost analy.sis is not used, a profit 
analysis is not required. Given that the fee is fixed, the usefulness of any adjustments in the 
proposed fee in the cost realism analysis is not apparent. 

Sincerely, 
Denisc Nolet 

JUN 26 I93T 
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TO 


92023953242 P.e2 


GAD 


WRfluiijtoa,I).C«S0S4l 


OfBc« of tht General OooamI 


Gan€ral Service* Xdxnlnistration 
FAR Secretariat <tfVKS) 
18th 6 F Streets, Ntf 
Room 4037 

Washington. D.C. 20405 


Attantioni Ks. 
rear Ks. Kiser: 


Sharon A. Klsar 


This jr^sponds to the request for comments on the proposed 
Phase I revision of Federal Acquisition Regulation (FAR) Part 
15 and rtlatad sections concerning acquisition techniques and 
source selection to be used in contreeting by negotiation. The 
proposed rule was pukliahed in the Fftdftml ttiigict^^ on Xay 14, 
1997. Our cctnmentfl dp not encompass Phase IZ of the proposed 
rule, which ma(jix^99mM issues relating to contract pricing and 
unsolicited proposals • 

Wo have ctrongly supported the FAR Part 15 redrafting effort. 
The proposed rule contains major Improvements over the Phaae X 
proposal published in September^ IBPfi. We believe that the 
improvements %d.ll contribute greatly to the goal e£ a morm 
flexible, siinplified. and efficient process for seleetiAg . 
contractors in competitive negotiated acquisitions « 

Our comments are limited to a few unclear portions of the 
proposal that could mislead con trac ting off iciala. ffe believe 
that to the extent possible, these areas should be elaritied 
now rather than through .subsequent bid protests and resulting 
case law. 

Our specific comments are detailed in the accactamenc. 
Sincerely, 



Robert P. MUrphy 
General Counsel 

Attachment 
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ATTACHMENT 


•|?S«??«J?«i2^ «acourages ,th« expanded us. of or^l ! 

proposals, without discuialon*. initial j 

Where award la to ba omAm an feh* i 

fffiaiJL to make clear to contracting 

offioiale that tna rola of oral presentations is varv iLie-rt i 

m these cireumstMioas, w« suffoeft that subsletian « 7^7$?*^^ ' ' 

amended to eravi^a ;# <ioat »uoBection 15.1,09 (f) be i. 

•«>»B«»a to proviaa Mat if the governinent condueta < » «ne j 

•eommunications- as dafinad la iactlon 15 001 durlna 

preseatatioa. it must c«t«,ly wi" isTJo" « oral 


•S! 15. SOS (a) (3) allows an offeror axcluded fr<»i ' ' 

£L?!5^ *® request a delay of its praawSd 

^"f "^^^^^^ provision further states that 

i granted, than 'the date the offeror teS ox 

> should have known the basis of a protest" for the DurSSa ff 
^ ^ J^ijrf9»tiinely protest with this Off i« pJ?Ju2t tSlS? Bid i 
Protest Regulations at 4 C.P.R. $ 21.2 (a)?2) •Sail" bTth* 
date the exclusion notice was received Our c?r?int 
regulations do not address this situation. ^^^^ 

I To avoid conflict with the jurisdiction of our Office to ' 
deternlae whether a protest is tiaalv w« i-^elsJ^^i ?v-2 i.*.^ r 

tlaeliaesB of protests to our Office be deleted. A generic ! 

SI^mL^J^J * '^'^••^ * "^'l^y®* debriefiSg could iSSct 

the timeliness of a protest concerning the subdect of tS ' 

debriefing would apprise protesters of a aossib?; adveSi i 

at 15. «06 (a)(4) (ii> and (iil) concerning the tineliness of 
i protests filed with our Office in connection wiS delajed | 
S!?!?^^^'* debrief ings or untimely debrie£i»9 requeata ihould be I 
deleted or similarly axkended foap the sane reasoMj «• 
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rsM^Ael eZ^rw 2^ , * coasiaeratloa under that aoenev* ror 

15.203 fa) (2) .uthori,. offeror* to propos. 

^ mtl^^t^ ^® ©valuators should eon.ldar th« p^tStlll ' 
3 on other teins and conditi©tte ia th« wp, it fail. fe« i 

1S.Z06 if the propoaad altartsata chaDfr^s, ralaxaa ine^..^. i 

conditioM. W« raeoBimaad tha .ud; « rafareaee bTadM ! 

«r.c«rB«d th»t .one b«lieye Umc Oi« u«« of l«t«r er oral »»• 

Subsection 15.205(a) goveraf tha availability of eolieltAtin^. ' 
It atates tltac cdpU* of -oUcitatioaa aStla prS?idS to 
■ 7 small busliiassea upon ra(ri*tt and previdas that i 'raafoSabl. 

nuijar of copiea- .hould be avallaBla lor dlatributiS to i 

Proviaioa could bTSS H 
Incoaalataat with tho requirament at 41 U.8.C. I 416 (d) that 
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tended to alfrt c%^;traXlnT:«l%1r:^^ Sj.^^S^iSeS. 

gg;;^^^ inflr r^rirmri ,ij i£ 

ScSJSairii'tvf'i'*^ *«theri,ea the acc^t.nce of lace 

SovBnunant • V* \Vl 2r*^ inacclons, of the 

to cI^JS wJJd^* *!f*f!f,'2emon.tratea that lattnJ, waa due 

dseieiona to aeL^J ^ Critical . 

. govemmenc action or ina??"i.^J shSSld 2 IScJLlf^'S^**" 
.-gseat chat the aubaectloa bi iJaSJd fo raJd'S'foiioS:: * 

•(c) Late propoaala, Bodifieationa, and fijiai 
SoildS!' ^ ^ th^ooSSalgS officer 

(1) The cofltracting officer extenda tU due 

for *11 offeror* ; or — 

(2) The contractijig officer d.taaninee that the 

®^^l»«etiona; or 

factual Infonnatien that the circxmetaaoea 

causing tha .late 8ubmi.«ioa war, heyoS the ' 
immediate control of the offeror, and the 

officer detexnlna, that it la 
unliJtaly that a eon^tltivo odvantaee iriii 
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Author: "john battan- <3battane3aycor.com> at Internet / ^ ' I 

Datet 7/8/97 11:08 AM 

Priority I Kormal 

TOi farcase 95-029 at CSA-V 

CCi jbattanQ jaycor.coui at internet 

Sub3ect: Comments on FAR 15.5 

COMMENTS ON SUBPART 15.5 
15.502 

The first sentence of section 15.502(a) (2) (i) makes a parenthetical mention 
of eestablished catalog or market pricesS as an example of ©information 
related to pricesS. I suggest the deletion of the language within the 
parenthesis, and the substitution of 6 to be used to perform price analysisS. 

My concern is that the current wording will imply that the use of 

eestabliahed catalog or market pricesS is the only or the preferred method 

of performing price analysis with infortnation other than cost or pricing 

data. JCn fact, it is inly one of the six methods listed in 15.504-l(b). ' 

If, as I suspect, the objective is to encourage the CO to use price 

analysis rather than coat analysis, it should be made clear that all of the 

price analysis methods listed in 15. 504-1 (b) are available. 

15. 803 

My general comment on this section is that youEre moving in the rxght 
direction by reqfuiring cost or pricing data as the exception and 
prohibiting it as the norm. However, I believe it should go further. In 
most of the situations where the CO is prohibited from obtaining cost or 
pricing data, he should also be prohibited from obtaining uncertified cost 
information. This is particularly true in cases of modifications to sealed 
bid and commercial item contracts because the eontractor£s accounting 
system may not be able to produce cost data that is digestible by the 
Government. Such a contractor often has a process (rather than a job coat) 
accounting system, uses direct rather than absorption costing and does not 
segregate unallowable costs (and may be unacquainted with the entire 
concept of unallowable costs). The outputs of such a system, while very 
acceptable for financial accounting and the eontractorSs internal needs, 
are incomprehensible to the average Covernaent cost analyst who OneedsS a 
cost element breakdown with weighted guidelines, cost of money and backup 
for the overhead rates. 

As mentioned in section 15.502(a)(3), unnecessary submission of cost or 
pricing data leads to fiincreased proposal preparation cost*, 

generally extends lead-time, and consumes additional contractor and 
Covernraent resources. S These problems are eqpially applicable to 
unnecessary submission of uncertified cost information. The burden on the 
acquisition process has very little to do with certification. Rather, It 
stems from the need to collect, analyse, submit, and explain cost 
information and use it as the basis for negotiation. Accordingly. I 
suggest that the prohibition on obtaining cost or pricing data should be 
extended to prohibit the obtaining of uncertified cost infonnatioa. 

l^B^ggeat the addition of a requirement that any written field pricing 
report (regardless of the degree of formality) must be immediately provided 
by the originator to the contractor. This seems consistent with the 
current emphasis on communication. Moreover, no useful purpose is served 
by denying or delaying the availability of this data to the contractor. 
Procurement lead time will be shortened by enabling the contractor to begin 
preparing for negotiation as soon as possible. Under present procedure, 
negotiations are frequently delayed or prolonged by the late introduction 
of OsurpriseS audit findings. My personal experience is that the factual 


ft 

.data provided to contractora by field auditors and technical speciaXiBta at 
exit conferences ie often inaccurate or incomplete • 
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Authors "joe ely" <elyecontract».nrl.navy.mll> *t internet 

Dates * 7/2/97 11j38 AH 

Priority: Honnal 

TO: farease 95-029 at CSA-V 

Subject* COMMENT OK FAR CASE 9S-029 B 

Thia comment belongs in Group B. 

The proposed rewrite of Part 15 should recogniae that cost 
analysis may be the inost appropriate type of analysis for 
some proposalB below the $500,000 threshold for obtaining 
cost or pricing data. 

The definition of "infortnation other than cost or pricing 
data" at 15.801 (which is retained at 15.501 of the proposed 
rewrite) includes "cost information." The definition of 
-cost analysis- also at 15.801 (and retained In slightly 
modified form at 15. 504-1 (c) of the proposed rewrite) 
incaudes review a»Jd evaluation of the separate cost elements 
of an offeror's or contractor's Information other than cost 
or pricing data. It is clear from these two definitions 
that cost analysis may be performed when cost or pricing 
data are not obtained. 

15.805-l(b), however, links the type of analysis to whether 
or not cost or pricing data are required: when cost or 
pricing data are required, the contracting officer must 
perform a cost analysis and should perform a price analysis; 
when cost or pricing data are not required, the contracting 
officer must perform a price analysis. (These same 
prescriptions are retained at 15.504-Ha) (2) and (3) of the 
proposed rewrite.) 

However, there arc situations where, although cost or 
pricing data is not required, cost analysis is the most 
appropriate analytical technique. For example, aa 
unsolicited research proposal for less that $500,000 is not 
a commercial item, is not subject to adequate price 
competition, and typically has a unique statement of work 
developed by the offeror. The price analysis techniques at 
15.805-2 (retained in slightly modified form at 
lS.504-l(b) (2) of the proposed rewrite) are of limited 
usefulness in this example. The most useful proposal 
analysis would be a cost analysis of the proposed cost 
elements in conjunction with a technical analysis. 

under the current Part 15 and the proposed rewrite, however, 
only a price analysis would be required in the above ex«Pl«. 
/The proposed language at 15.S04-l(a) (2) should be 
. include . . unless the proposal Is below the threshold for 
/ obtaining cost or pricing data and the contracting «>«"cer 

determines that cost analysis is in the best interest* of the 
government.- If more precise guidance is preferred, the 
following sentence could be added Insteadt -A cost analysis 
may be used in lieu of, or in conjunction with, a priee 
analysis for proposals for noncommercial items or services 
below the threshold for obtaining cost or pricing data if 
there is not adequate price competition and information other 
than cost or pricing data adequate for cost analysts is 
available. 


07/10/87 THU 10:48 FAX 202 SOI 4067 FAR STAFF 

•J. e. SLY 

Head, Contracting DLvi«lon 
Naval Heseareh Laboratory 


Author: nobody«www. arnet.gov at internet 
Date: 7/3/9T 4ja9 PM 
Priority: Normal 
TO! ahari kiser at SSA-V 

subject: FAR Case 95-029 (Group A) ' .^^ j. ^ 

i« the result of your feedback form. It was submitted by 

SiTt^^V"^)]-^^^^ - 

sender: partlS^www.gca-gov 

agencyt U.S. Nuclear Regulatory Conani^cion 

TIttiE: Part 15 proposed rule comments 

fS!u S^SiSSr,^ . proo»iw..nt over . busln.... ». . 

a cmaix "^4^^^-^-%e-.eived seven of these awards. Xn no 

r«i "nn:.rn«i« » for .1.1=^ «. 

previously performed by a small business. 

Further questions can be directed ' 
«r«.o suaan HopkinS. Policy Analyst (301) 41S-6514. 


Mary Lynn Scott 

Advocate for Procurement Reform 


R£MOTE_HOST: igate .nrc • gov 
REMOTE_ADDR: 148.184.176.31 
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Pate: 7/8/97 11:08 AM 
Priority? Normal 
TO: farcase 95-029 at CSA-V 
CC: jbattanejaycor.eom at internet 
Subject I Comments on FAR 15*5 

COMMENTS ON SUBPART 15.5 
15.502 

The first sentence of section IS » 502 (a) (2) (i) makes a parenthetical mention 
of ^established catalog or market pricesS as an example of 6information 
related to pricesS. I suggest the deletion of the language within the 
parenthesis^ and the substitution of 6 to be used to perform price analysisS. 

My concern is that the current wording will imply that the use of 
oestablished catalog or market pricesd is the only or the preferred method 
of performing price analysis with information other than cost or pricing 
data* In fact, it is only one of the six methods listed in lS.504-l(b). 
If, as I suspect, the objective is to encourage the CO to use price 
analysis rather than cost analysis, it should be made clear that all of the 
price analysis methods listed in 15. 504-1 (b) are available. 

15.503 

My general comment on this section is that youBre moving in the right 
direction by requiring cost or pricing data as the exception and 
prohibiting it as the norm. However # I believe it should go further. In 
most of the situations where the CO is prohibited from obtaining cost or 
pricing data, he should also be prohibited from obtaining uncertified cost 
information. This is particularly true in eases of modifications to sealsfd 
bid and commercial item contracts because the contractorEs accounting 
system may not be able to produce cost data that is digestible by the 
Government. Such a contractor often has a process (rather than a job cost) 
accounting system, uses direct rather than absorption costing and does not 
segregate unallowable costs (and may be unacquainted with the entire 
concept of unallowable costs). The outputs of such a system, while very 
acceptable for financial accounting and the contractorJBs internal needs, 
are incomprehensible to the average Government cost analyst who SneedsS a 
cost element breakdown with weighted guidelines, cost of money and backup 
for the overhead rates. 

As mentioned in section 15.502 (a) (3) , unnecessary submission of cost or 
pricing data leads to 6increased proposal preparation costs, 

generally extends lead-time, and consumes additional contractor and 
Government resources. 6 These problems are equally applicable to 
unnecessary submission of uncertified cost information. The burden on the 
acquisition process has very little to do with certification. Rather, it 
stems from the need to collect, analyse, submit, and explain cost 
information and use it as the basis for negotiation. Accordingly^ 2 
suggest that the prohibition on obtaining cost or pricing data should be 
extended to prohibit the obtaining of uncertified cost information. 

15.504 

I suggest the addition of a requirement that any written field pricing 
report (regardless of the degree of formality) must be Immediately provided 
by the originator to the contractor. This seems consistent with the 
current emphasis on communication. Moreover, no useful purpose is served 
by denying or delaying the availability of this data to the contractor ♦ 
Procurement lead time will be shortened by enabling the contractor to begin 
preparing for negotiation as soon as possible. Under present procedure, 
negotiations are frequently delayed or prolonged by the late introduction 
of 6surprise5 audit findings. My personal experience is that the factual 
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data provided to contractors by field auditore and technical specialiste at 
exit conferencee ie often inaccurate or incomplete. 
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Authors -joe ely- <ely 6 contract a. nrl. navy. inlX> at internet 
Date: 7/2/97 lis 38 AM 
Priority! Honnal 
TO: farcaae 95-029 at GSA-V 
Subject: COMMEHT ON PAR CASE 95-029 B 

ThiB eoinraent belongs in Croup B. 

The proposed rewrite of Part 15 should recognize that cost 
analysis may be the moat appropriate type of analysis for 
io^* proposals below the $500,000 threshold for obtaining 
cost or pricing data. 

The definition of -information other than cost or pricing 
daJa- at 15.801 (which is retained at 15.501 of the proposed 
rewrite) includes "cost information." The f f^-ni^f®?. 
-cost analysis- also at 15.801 (and retained in •Ug^tly 
modified form at 15. 504-1 (c) of the proposed rewrite) 
includes review and evaluation of the separate cost elements 
of an offeror's or contractor's information other ^»»* 
or pricing data. It is clear from these two definitions 
that cost analysis may be performed when cost or pricing 
data are not obtained* 

lS.805-l(b>, however, links the type of analysie to whether 
or not cost or pricing data are required: when cost or 
Sicina data are required, the contracting officer must 
^t5o™ Tc^st anair^l. -d should perform * P'^" --^J-^^ 
when cost or pricing data are not required, the contracting 
officer must perform a price analysis. (These same 
prescriptions ere retained at 15.S04-1(.) (2) and (3) of the 
proposed rewrite*) 

However, there are situations where, although cost c* 
pricing data is not required, cost analysis is the most 
appropriate analytical technique. Por •{[""P^!' " ^ . 
unsolicited research proposal tor less that S 5 00. 000 i. not 
a commercial item, is not subject to adequate price 
competition, and typically has a uni^^e •^•^««""^. J? V^f 
developed by the offeror. The price analysis technique, at 
15.80S-2 (retained in slightly modified form at 
15.504-I(b)(2) of the proposed rewrite) are of limited 
uUfulness in this e««nple. The most useful proposal 
analysis would be a cost analysie of the proposed cost 
Ilemints in conjunction with a technical analysis. 

T,r.A^^ the current Part 15 and the proposed rewrite, however, 

nay be used in lieu of, or in conjunction with, a price 
aiilv^irfor proposals for noncommercial Items or services 
ieJoi iJe threshed for obtaining cost or pricing data H 
thi:: IS n^ ni^ate price competition and information other 
IIZ cost or pricing data adequate for cost analyse. I. 
available.- 
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General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW - Room 4035 
Washington, DC 204 05 

Dear FAR Secretariat: 

The Department of Health and Human Services is responding to your 
request for conimente on FAR Part IS, Contracting by Negotiation 
(FAR Case 95-029) . 

"irTgeneral, the Department still finds the rewrite incomplete^ 
diejointed/ and confusing in some areas. Furthermore, we believe 
the rewrite lacks continuity and readability^ and will cause a 
gji^eater proliferation of ^'agency supplements" attempting to 
explain the vague and open-ended sections in the rewrite- We 
also note that the rewrite deviates from accepted PAR drafting 
conventions, making the P^irt read somewhat differently from the 
rest of the existing FAR. These criticisms are illustrated by 
the specific comments in ^ne enclosures. 

This office's comments are contained in the first enclosure, and 
comments from two of our agencies are in the following enclos- 
ures. Our agency comments are provided verbatim so that the 
Rewrite group may read, firsthand, what operational contracting 
office personnel think of the new PAR Part 15. 

We recognize that many of our comments are cutting and critical, 
but, realising the magnitude of the impact of the rewritten Part 
15, we sincerely hope that these comments will be given fair 
consideration and will be judged from the perspective that they 
are being offered in an effort to improve the rewrite rather than 
to heap criticism upon it. 

Thank you for considering our comments. 


sincerely vours ^ 


t- 


Enclosures 



Mar c ' R - Weisman 
Director, Office of 
Acquisition Management 
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HHS COMMENTS ON FAR PART IS 


■7 


2.101- The definition of "best value" is so generically nebulous 
that it suitably fits any situation. Obviously, this was the 
intent of the drafters; however, we disagree and believe it is a 
disservice to contracting officers « 

4-10 & 11.8- We object to the establishment of two subparts 
solely to address the topics of "contract line items" and "pre- 
award testing- " 

14.404-1 (£) (2)- We recogniae this is in the existing FAR at 
15*103, but believe it needs to be modified to better state its 
intent. We recommend; "The negotiated price (s) of the offeror (s) 
in line for award is (are) equal to or lower than the lowest bid 
price from a responsible bidder." 

15.000- This section is totally disjointed! The three sentences 
address three completely different concepts that do not go 
together. The first sentence is the only one needed, and it 
should be rewritten to read: "This part prescribes policies and 
procedures governing contracting by negotiation, whether with or 
without competition." The second sentence should be deleted 
because there is no reason to highlight the "bargaining" concept 
in the scope of the part. It is addressed in detail in the 
definition of "negotiation" in section 15*001. The third 
sentence is a definition of "negotiated contract /" and. if deemed 
necessary, should be added to section 15.001. 

15.001- The first three definitions (communications, discussions, 
and negotiation [should be "negotiations"]) are in a hierarchic 
or successive order and should be represented that way through 
their definitions. We propose: 

"Communications" are all interchanges between the Government 
and an offeror following the receipt of offers. Communications 
may include discussions, negotiations, or other forme of inter- 
change , 

"Discussions" are communications between the Government and an 
offeror that occur after establishment of the competitive range, 
and that may, at the contracting officer's discretion, result in 
the offeror being allowed to revise its proposal. [NOTE: We 
substituted "communications" for "negotiations" to show the 
hierarchical relationship, and to be consistent with PAR 
15.406(d) (1) .1 

"Negotiations" are discussions that involve bargaining. Bar- 
gaining includes etc* (verbatim). 

We also recommend the definition of proposal modification be 
revised to read as follows for the sake of clarity: 

"Proposal modification" is a change to a proposal by the 
offeror made before the solicatation' s closing date and time, or 
made in response to an amendment, or made to correct a mistake at 
any time before award. 
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.15-101- In the second and fifth lines of the Federal Register 
^2^version, change the word "procurements" to "acquisitions" to be 
^consistent with the rest of the FAR- 


IS. 101-1 In paragraph (a), change "This" to "The" and add 
"tradeoff" so the sentence reads; "The tradeoff process is..*.' 
FAR convention, and common writing practices^ dictate that the 
' subject be identified when first addressed in the text. It is 
not acceptable to title the section am.d then begin the 
description with a reference to the title. 


/6 
// 


In paragraph (b) , change "applies" to "apply" because there are 
more than one condition which follow. 

Paragraph (b) (3) should be redesignated as new paragraph (c) 
because it addresses new thoughts separate from the items in 
paragraph (b) . 

15.101-2 The same comments made for 15-101*1 apply here. The 
sentence should begin: "The lowest price technically acceptable 
source selection process is.,..". In paragraph (b) , the word 
"apply*' should be used instead of "applies" because there are 
more than one item. 


15.102- For clarity, the beginning of paragraph (b) should be 
rewritten to read: *^To initiate the multi-step source selection 
echnigue, the agency issues a. solicitation that describes " 


15-103- In the eighth line of paragraph (b) , insert after "oral 
presentation, " and "consider" the words "the contracting officer 
should" - This gives direction to a specific individual and 
allows the contracting officer to exercise authority. 

15.405' Paragraph (a)(4) requires a subject title, to be in 
accord with (a) (1) • (3) - 

15.603- Is there a conflict between 15.603(b)(3) and 
15. 60S (a) (2) ? We are not certain. 


15.606- Is there a conflict between 15.606(a)(3). 

15.606 (a) (4) (1) , and 15.605(a)(3)? Again/ we are uncertain. 
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15.001 Definitions 

We have some basic concerns on the proposed changes in the communicalions, discussions and 
AW negotiation areas that are discussed later in the comments. We also noted instances in which the 
/ 0 proposal defines or uses these terms in an inconsistem manner. For example, the definition in tWs 
subsection treats dlscussjpn as a form of negotiations when, in fact, only some discussions 
constitute negotiations. [We suggest defining and consistently using the three tenns along the 
following lines. These suggestions reflect the proposal's intent as we understand it. 

- Communications are all interchanges that occur between the Government and offerors 
following the receipt of proposals. These may include discussions, negotiations and other 
interchanges with offerors. 

~ Discussions are communications between the Government and an offeror that occur 
after establishment of the competitive range and thai may, at the contracting officer's 
discretion, result in the offeror being allowed to revise its proposal. 

- Negotiations are discussions that involve bargaining. Bargaining includes persuasion, 
alteration of assumptions and position, and give-and-take, and may apply to price, 
schedule, technical requirements, type of contract, or other terms of a proposed 
contract,f%s currently written, negotiations are not distinguishable from 
bargainirlg and we question the need for the latter teniK-^ 

15.002 Negotiated Acquisition 

/ f Vre suggest calling this section 'Types of Negotiated Acquisitions." While the entire Part 1 5 
' ' deals with negotiated acquisitions, this subsection addresses two specific types; i. e., sole source 
and competitive acquisitions. 

IS.1 Source Selection Processes and Teehniques 

15.101 Best Value Continuum 

^ i In order to be consistent with Subsections 15.101-1 and 15.101-2, the second sentence in this 
^ subsection should refer to "processes" instead of "approaches." 

15.102 Multi-step Source Selection Technique 

This subsection authorizes a multi-step source selection process that could potentially exclude 
some offerors from the competition prior to evaluation of full proposals. We have the following 
concerns: 

- Offerors could potentially be excluded during the initial phase of the multi-step process for 
7 / reasons that would be corrected in a normal negotiated process (e.g., for failing to include certain 
^ ( descriptive literature). Wc are concerned that this would increase protests and related workload. 
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- The multi-step process is authorized when the submission of fiiU proposals would be 
"burdensome" to ofTerors and the Oovemment. However, this is an inherently subjective 
criterion and the multi-step process is .not weU-defined. For example, we are uncertain when full 
y) y) proposals should be requested and when negotiations would be allowed. The current wording 
/ ^ could also be interpreted as precluding discussions beyond those conducted in the initial step. Wc 
^ suggest providing more detailed guidance on when the multi-step process may be used and how It 
is to be conducted, 

15.103 Oral Presentation 

If a contractor scheduled for an oral presentation arrives late for that presentation, will the 
- ^ contracting officer have to make a written determination regarding the "acceptance" of the 
7 presentation^ i.e., do the late "proposal" regulations apply to oral prcscntatlotis? 

15.2 Solicitation iind Receipt of Proposals and Informntion 


1 S.201 Presolicitation Exchanges with Industry 

This subsection authorizes use of an RFI (Request for Infonnation) to obtain planning 
information (including price) from vendors. The latest draft wording docs stale that the 
procurement integrity requirements apply to these information exchanges. However, we continue 
^ y to believe that the subsection should require that the exchanges be conducted under the direction 
^ of, or in coordination with the contracting officer. This would help ensure that the exchanges are 
conducted without favoritism and that the Government obtains th? nee<Je<l information and no 
inappropriate information. 

1 S.Z02 Advisory Multi-step Source Selection 

We found the reference to "source selection" in the title of this subsection confusing since this 
.J?/' advisory process does not actually involve source selection. We also question the value of the 
"advisory" process given the fact that the solicitation would still have to be issued and all sources 
that participated in the advisory stage would remain eligible to compete. 

If this concept is incorporated in the FAR. we suggest providing further guidance on the 
information to be furnished to offerors that are deemed unlikely to be competitive. This should 
include the extent of the infontiation and whether it needs to be provided in writing. We assume 
that one objective would be to avoid disclosing information that could pro\^de a firm with a 
competitive advantage in successive stages of the competition. 

15. 203 Requests for Proposals 

Paragraph 15.203 (c) states that electronic methods may be used to issue RFPs and receive 
^ L proposals. We would appreciate receiving clarifying guidance (in the paragraph) on whether hard 
r copy RFPs must be provided, upon request, when electronic RFPs arc used. 

15.204 Contraet Format 


7 ^his section refers to a "standard" contract format but the language at 15,204-1 describes a 
^ ^uniform" contract format. We suggest using "uniform" contract format throughout. 
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15.207 Handling Proposals and Information t <^ ' *^ 

Under this subpart, "If a proposal is received by the Contracting Officer electronically or by 
facsimile, and the proposal is unreadable to the degree that conformance to the essential 
requirements of the solicitation cannot be ascertained from the document, the Contracting Officer 
immediately shall notify the offeror and permit the offeror to resubmit his/her proposal. The 
method and time for resubmission shall be prescribed by the Contracting Officer after consultation 
wiih the offeror. The file must be documented to show what transpired. The resubmission sh all 
be considered as if it wens received at the date and time of the original unreadable submission for 
the purpose of determining timeliness under lS.208(a), provided the of!bror complies with the 
time and format requirements for resubmission prescribed by the Contracting Officer." 


5g 


w We are concerned that by allowing the ofFcrof to rcsubnut his/her proposal, the fair treatment of 
other offerors is at risk. We are concerned about the potential for abuse and lack of equity among 
offerors. 

15.208 Submission, Modification, Revision and Withdrawal of Proposals 

The proposal to allow contraaing officers to accept late proposals when the lateness was caused 
by the Government s^^ms sensible to us, but we have wncems on the companion proposal to 
allow late proposals tp be accepted without such a reason by simply extending the due date for all 
offerors. In effect, this would allow the contracting officer to accept a late proposal by extending 
the due date for all offerors to th? i^X% at whlch the lale proposal was received- This would be 
prejudicial to the other offerors, who would have no practical ability to take advantage of the 
extended due date. It would also increase the potential for leaked source selection information 
situations. 

When Government'causcd lateness is not an issue^ we suggest establishing an objective criterion 
for accepting late proposals such as a provision that allows late proposals to be accepted if they 
provide significant cost or technical advantage to the Government and are received within five 
calendar days of the specified receipt date. Further, this approach avoids the need to extend the 
due date and amend the solicitation. 

15,210 Forms 

This section states that there are no prescribed forms for solicitations or contracts. While this 
would not inconvenience the Government, it represents a move back toward the pre-FAR 

situation in which vendors had to deal with numerous different Federal forms. 

1S.3 Unsolicited Froposals 


^ A Although this subpart provides helpful guidance for unsolicited proposals, given the definitions at 
15.001, we question the frequent reference to ^^negotiations" instead of "discussions." 


3 06- 1(a)(3) under Receipt and Initial Review 


This appears to be the same as 15.307(a)(3) under Criteria for Acceptance and Negotiation of an 
Unsolicited Proposal. 


"OT/l't/SJ MON 07:35 FAX 202 501 4087 t-AK STAFF «AKt 10008 

JUL'11-97 FRI 7:43 OFF OF GRANTS. ACQ HGHT FAX NO. 02 P. 08 



^ lS.309(h)(3) Limited Use of Data/Unsolicited Proposal Use of Data Umited 

The sentence is no longer needed because there are no requirements for certifications in 
FAR 3.104-9. 

15.4 Source Selection 

IS. 400 Scope of Subpart 

In general, we had difficulty comprehending the changes being proposed for Source Selleciion, 
and believe that this is due in part to the elimination of traditional contracting terms such as 
••Clarifications" and "Best and Final Offers." For example: 

- 1 5 .406(a) proposes to allow the Government to resolve minor or clerical errors or 
clarify certain proposal features without engaging in full-fledged discussions with offerois. 

> ^ This concept closely resembles the "Clarifications" that are currently defined in FAR 

15.601 and authorized in FAR 15.607, but the proposal docs not use that traditional icnn. 

- lS.407(b) authorizes the contracting ofGcer to request final proposal revisions at the 
^ / conclusion of discussions. These revisions closely resemble the "Best and Final Offers" 
^ that are currently defined and authorized in FAR 15.61 1, However, as in the case above, 

the proposal discards the traditional term without providing a better term or explanation. 

We suggest retaining the traditional terms that have evolved with and are familiar to the ^ 
contracting cojnmunity whenever possible. In the cases (above), the traditional terms could be 
nrtain^d with little or no change in their cuireni FAR definitions. 

15.404 Evaluation Factors and Subfactors 

Item 15.404-(d)(l) would require that the price or cost to the Government be "evaluated" in 
every source selection. This wording could be construed as requiring that price or cost be 
reviewed and scored by a technical evaluation panel in conjunction with the technical evaluation 
7 sriteria. This is unrealistic in a research and development acquisition where a panel of outside 
experts is used to perform the evaluation. This potential problem could be ovoided by requiring 
that price or cost be "considered" (rather than "evaluated") in source selection. 

15.404(0 Evaluation Factors and Subfactors 
^ ^ We recommend that 8 defmition for "significantly" be provided. 

15.405 Proposal Evaluations 

The information on "trade-ofrs" in Item (3) would be dearer If it cross-referenced the related 
discussion in proposed Section 15.101-1. Relatedly, it would be appropriate to require 
J/ ' documentation when using the lowest price technically acceptable source selecuon process 
described at 15.101-2. 


— U77X4787 ttQN 07:38 fAi ZOZ 501 4007 tAK SIAM* PAKC lg|008 

JUL-n-97 FRI 7:44 OFF OF GRANTS ACQ MOnT FAX NO. 02 P. 09 




15.405Cb) Conununications with Offerors Before Establishing the Competitive Range 


This subsection proposes to aDow the Government to "communicate'' with offerors prior to 
~ establishing a competitive range in order to enhance its understanding of an offer or otherwise 
facilitate the evaluation process. However, these communications could not be used to cure 
proposal deficiencies or material omis^ons or otherwise revise proposals. We have basic 
concerns on the practicality of this concept. 

FAR 1 5.607 cunently authorizes precorapetitive range commum'cations on minor informalities or 
irregularities. Many of the additional proposed communications would involve technical content 
and offerors would naturally attempt to make related changes to their proposal (at the conclusion 
of formal discussions) regardless of the FAR prohibition. Conversely, if the offeror failed to make 

changes to its proposal^ the Government's **enlianced understanding'* would be tenuous 
because that understanding would not be reflected in the proposal or any other binding document. 
We are concerned that the proposed change would provide little benefit if strictly followed, and 
would create temptations to exceed the intent and have communications on substantive matters 
with some offerors. 

15.406 Competitive Range 

(/ 1 While the parent section is entitled '"Communications with offerors,** this subsection basically 
t f describes the process of establishing a competitive range. We found this organization confusing. 

Subsection 15,406 describes the establishment of a competitive range consisting of the "most 
y highly rated" proposals. This phrasing implies that the competitive range and source selection will 
^ be based on technical quality factors only; i.e., absent cost or price. However, cost or price 
frequently need to be considered along with technical quality factors, and Vbfe suggest using 
wording that makes it clear that this is permissible. 

1 5.406(e)(3) Limits on Communications 

The proposed language in this subsection would allow the Government cost estimate to be given 
l/^ all offerors in the competitive range during discussions. We believe such release is inadvisable 
( because it could distort the price competition. Also, when the requirement is expressed 

fiinciionaily, release of the Government cost estimate could lead offerors to adopt the specific 
solution reflected in that estimate instead of trying to devise a better and less costly one« 


1 S . 407 Proposal Revision 

Item "(0" would allow the Government to eliminate an offeror that was no longer considered to 
be among the most highly qualified offerors from the competitive range at any time after 
discussions had begun. This could be done regardless of whether or not all material aspects of the 

proposal had been discus^ e^ pr ih« offeror bad been afforded an opportunity to submit a revised 

proposal. This authority would have a high potential for abuse and related protest without 
additional procedural safeguards. If the proposal is adopted, wc suggest requiring specific 
determinations and or documentation directed at ensuring a fair and supportable decision process. 
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Item lS.407(b) makes reference to ''final proposal revisions^' that clojcly resemble the "Best and 
( / ^2 Offers** that are currently defined and authorized in FAR 1 5.6 11, As noted above, we 

suggest retaining the term ''Best and Final Offers'' because of its familiarity to contractors and 
contracting personnel. 

15.S Contract Fricing 

15.503. Ensure that all source selection techxuques and procedures are covered in a single part of 
' ^ FAR 15. The current rewrite has portions in IS.l and in 15,401. 

. 15.503-1 Obtaining Cost or Pricing Data. 

We recommend that a definition for •'substantiar be provided. 

15.503- 1 Obtaining Cost or Pricing Data 

I Adequate price competition should include lowest price technical acceptable offeror. 
1 5.503(iiiX4) Waivers 

The HCA is at too high a level to be tasked with approving waivers; we recommend including a 
delegation of this assignment to someone ai a lower level within the contracting activity's chain of 
command. 

1 5.504- 1 Propotol Analysis Techniques 

g^p. As a relatively minor comment in *'Item (a)/* we suggest stating that the objective of proposal 
O (y analysis is to ensure that the agreed to price "will be" (not "is*') fair and reasonable. The purpose 
is to emphasize that the analysis must be performed prior to negotiating a price. 

^ .1 The reference to "contracts" throughout Item "(d)(2) and (3)" is confusing since the guidance 
^ I applies to "proposals" not to contracts. 

lS,S04-l(d)2) 

^ ^ This subpart requires cost realism analysis on competitive cost^reimbursement contracts. Cost 
realism analyses should be performed on noncompetitive cost^reimburscment contracts as well. 


^5 


15.S04-l(2)(g) Unbalanced Pricing 

Consider changing Unbalanced Pricing to Perfonnance Risk, and use Unbalanced Pricing as an 
example of a performance risk. 

PARTS! 

52.212-1 Instructions to Oflferors * Commercial ltcms 

The proposed revision would allow the contracting officer to accept late offers for commercial 
items under certain conditions. We have the same concerns on this proposal as the ones 
expressed under FAR 15.208 above. ^ 
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HHS CONTRACTING OFFICE COMMENTS ON FAR PART 15 


X5. 309(h) (3) QH FR pa9C reads- 
"■Obta^in the certif icationci required by 3.104.9 and a liistlng 
of all persons author ifised acceea Co proprietary informacion 
by the activity per£prn)ing the evaluanion. " 

Carrmtlyf FAR 8ii^fiect:lon 3,10.4*9 la eACltlad Cmtract elauaaa* 

ezititlod Certification roqalrementa » Z chalked thia one up to 
the rawite team caetlng laal 


Subpart X5.5 - Concract Pricing lan't the beet written 
aubpart. It^a haa many of the eame probleme chat we've 0ean 
in the earlier FAR rewrites Under FASA/FARA^ the wording 
isn*t what waa used in the far and earlier in the FFX, For 
example^ "Contract Pricing**. Concractorai vendora, 
manufacturer a, and retailers perform "pricing* • Buyera^ 
purcbaeera do "'price ^nalysla*^. 

• Section 15.503 Obtaining coat or pricing- data, ia 
similar. Perhapa it 'a due to the rewrite team 
getting Coo cloac Co their work. 

^ Sa^lealXy, obtain aoat or prioing data if the aattclpated 
award anovnt ie greater than $500,000 and theira are no 
^"^^ axeaptiona to pbtainiag It. There are &ore aentencea in that 

aubaection tKak are '*q[uali£ied'* then Ripley would believe « 
Why can't che authora o£ thle cewrite uae aisple poeitlve 
unqualified oantonoodi auikc ai&ple atatementa and then liat 
the excepciona to the atatettanta. 

• In paragraph 15. 505 (d). it appears that when an 
Impasee ia reached the Co can't aiwply thank tha 

-9^^ offeror for hla tiitie and terminate any further 
O <g^ purauit of a contract with him. The CO 'a decieion xo 
governed by aomeone at a higher level. Offerora 
Con't have to reach an agregment with the CO beeeuae 
a higher up in the eovemment will no dout»c agree 
with the offeror I That -a a terrible paragraph! 

• Aloo, What do they mean by •'the contractor inaiats on 
. a price or demands a profit/fee"? X don't want the 

author of that paragraph to do any negotxaclng on my 
behalf I 
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U.S. Small Business Administration 


Office of Advocacy 


409 Third Street, SW Telephone (202) 205-6532 

Washington, DC 20416 • Facsiimie (202) 205-6928 


FAC SIMILE ThisisPagelof 

Name EaS Phone 
To: ^^^^ J**-*-**^^'^^ 

From: (202)205-6928 (202)205-6533 


DID YOU KNOW THAT SMALL BUSINESSES: 

• provided virtually all of the net new jobs from 1991 to 199S? 

• were 99.7*/o of all employers in 19937 

• employed 53% of the private work force in 1993? 

Small Business Internet Rcsourcti: 

•Ktw Advocacy** Home Page; htip:/AiirfW.sba.gov/Al>VO/ 

U.S. Business Advisor http://wwv.bBSinc8S.gov [For Regulatoiy Infennationi 

U.S. Small Business AdminirtratioD: htlp://\»«*w.iba.89*/ (For SB A Financial Piogzains) 

Angel Capital Electronic Network (aCE-N«): http://www.sba.gov/ADVO/ (For Capital] 

"Small Business Friendly" State Banking Directories: bttp://vww.sba.gov/ADVO/itats/ 

(For Access to Ciedit laformatieal 

77jc Office of Advocacy has been mandated by Canpess fe represent the views of small business before Congren and federal ageneiet 
Advocacy werfcr to reduce the burdens that federal policies impose en small Jirms and to maximise ffie benefits smalt businesses rte^ve 
from the government. One ofAdyoeoey'smosl important respon^biliUes is monitoring federal agencies' compliance w/A Ou 
Hegylotory Flexibility Act and the reeentfy enacted Small Business Regulatory Enforcement Fairness Act of 1996. 
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U.S. Shall business Administration 

Washington. D.C. 20416 


Getieral Services Administration 
FAR Secretariat (MVRS) 
18th &F Streets, N,W. 
Room 4037 

Washington, DC 20405 


Subject: Federal Acquisition Regulations (FAR); Part IS Rewrite: Contracting by 
Negotiating; Competitive Range Detenninations [FaR Case 9S-029] 

Dear FAR Secretariat: 

This concerns the proposed rule, FAR Part 15 Rewrite: Contracting by Negotiating; 
Competitive Range Determinations, published in the Federal Register on May 14, 1997. 

The Office of Advocacy has expressed its views on earlier versions of the subject proposal 
in letters to the FAR Secretariat, the Honorable Steve Kelman, the Honorable S^y 
Katzen, at public meetings in Washington, DC and Kansas City, and. most recently at a 
House Small Business Committee hearing. This discussion ^ill serve as a follow-up to 
our previous comments. 

This is a significant rule that will change how the government negotiates contracts and 
alter the process of "full and open competition." Many small business groups feel the 
proposal will limit competition and adversely affect the ability of small firms to win federal 
contracts. The subject rule, however, is an improvement over earlier proposals. Advocacy 
is pleased that several of its fecommendations were incorporated in the May 14 proposal. 

While Advocacy would like to support the streamlining the rule fosters, we are concerned 
that cenain aspects of the proposal will limit competition by giving the contracting oflScer 
significant authority to eliminate offerors prematurely for reasons of "administrative 
convenience." In theory, limiting the competitive range to promote government and 
offeror efficiency sounds great. But, in the real worid - where contracting officers have 
concurrent buying actions on*going and are under significant pressure to do more with 
less we believe the rule will give government contracting officials license and incentive 
to focus on the fewest number of offerors that are the best icnown or who represent the 
most recognized brand name. 

We are particularly concerned that new government vendors, emerging firms and other 
small businesses, less polished in marketing or proposal writing skills, will be quickly 
eliminated firom a competition. 
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For the same reasons the Federal Trade Commission (FTC) recently ruled against the 
proposed merger between Office Depot and Staples, Inc., Advocacy is concerned that 
certain provisions in the FAR Pan IS proposal will limit competition, causing harm to 
numerous small businesses. Small firms are the engine wichin our economy promoting 
competition, creating jobs, stimulating innovations and providing long-term economic 
growth. The government has an undeniable obligation to protect and cultivate the 
entrepreneurial spirit within the countiy. 

Public policy should not promote the concentration of federal contract dollars in the hands 
of a few industry giants. If you consider FY '96 data and account for recent mergers, 
four mega-firms together received more than $44 billion in government contracts or 
greater than 2S percent of all federal purchases over S25,000. Small firms, representing 
9S percent of all businesses, received about 20 percent of alt federal contract dollars for 
the same period. 

This is not a discussion about slowing reforms and increasing government unique 
preferences for small businesses. It is about balancing reforms, such that small businesses 
are not disproportionately impacted and that vigorous, open competition is encouraged. 
What meaningful benefits will be achieved, if several years fi-om now we have a 
procurement process that provides numerous administrative efficiencies^ but only a small 
number of large firms doing business with the government? 

Advoca^ offers the following specific comments on the proposed rule. 

Competitive Range Determinations 

The recently enacted Federal Acquisition Reform Act (FARA), authorizes contracting 
officers to restrict the competitive range, "if the contracting officer determines that the 
number of offerors that would otherwise be included in the competitive range.. .exceeds 
the number at wKTch an efficient competition can be conducted...^ An appropriate 
question is, what is efficient competition? Without specific guidance, this could be a 
major loophole. 

On the other hand, FARA specifically subordinates efficiency to the requirement for fiiD 
and open competition stating, "...the Federal Acquisition Regulation ^AR ) shall ensure 
that the requirement to obtain fiiU and open competition is implemented. . In addition, 
FARa does not permit contracting officers to limit the competitive range on the basis of 
efficiency in every procurement- i^e '^tz/SlV 

The regulatory proposal, we believe, goes beyond this limited statutory authority because 
it eliminates the requirement to include the *^greatest number'* of proposals in its primary 
defijiition of competitive range, stating that *^he contracting officer shall establish a 
competitive range comprised of those proposals most highly rated... *^ As proposed, a 
contracting officer can limit the competitive range to as few as two proposals because the 
top two proposals would always be the most highly rated. 
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Improvements to the proposal can be made by; 

• defining what is meant by "efficient competition" and tracking the legislative language 
2^ to include the "greatest number^ in the primaiy definition of competitive range. 

• incorporating a process where small firms ihat have a "reasonable chance" of winning, 
^ are advised regarding their standing in the procurement, and given the option to 

continue or drop out 

/ • where appUcable, requiring that at least One small business (highest ranked), with at 
^ least a "reasonable chance** of winning a particular contract, be included in the 
competitive range. 

Regulatory Flexibility Analysis 

The rule is expected to have a significant impact on a substantial number of small 
businesses and an Initial Regulatory Flexibility Analysis (BRFA) was prepared/However, 
Advocacy finds the analysis to be inaccurate and misleading. The ISJFA, using FY *9S 
data, estimates that about 7,000 small businesses vill be impacted by the rule. 

The purpose of the IRFA is to measure the impact of the proposal on small businesses and 
evaluate opportunities for alternative regulatory actions that minimize a rule's impart on 
small finns. Advocacy suggests that the estimate of 7.000 impacted small businesses is 
significantly off the mark. Advocacy agrees vith the estimate that 602,000 entities will be 
impacted by the rule. Where are the data to support the assumptions in the balance of the 
analysis? Without this data, the conclusions dra'um in the analysis regarding small business 
impact are purely speculative. 

In addition, the IRFA failed to mention that the 188, 863 competed procurement actions 
/ that were analyzed represented some $60 billion or about 30 percent of all govenunent 
jb contract dollars for the year' ' Further, in FY '95 as well as in prior years, small firms won 

more contract actions when they were competed versus actions that were non-competed. 

This is important information that should be disclosed in any discussion about the impact 

of the proposed rule. 

The IRFA States that the proposed rule "does not duplicate, overlap, or conflict with any 
other federal rules." Advocacy suggests that aspects in the proposal will conflict with Part 
-s 52-219 in the FAR. The FAR states, " It is the poUey of the United States that smaU 
/ business concerns, small business concerns owned and controlled by socially and 

economically disadvantaged individuals and small business concerns owned and controlled 
by women shall have the maximum practicable oppoitunity to participate in contracts let 
by any federal agency. . Advocacy and the small business community bdieve that 
competitive range limitations built-in to the proposal will not provide "maximum 
practicable opportunity" for small businesses. Since the proposal would severely restrict 
opportunities, it conflicts with the existing FAR policy statement. 
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Finally, Advocacy believes the FAR Part I S proposal should be considered a major mle, 
^ subjeci to Office of Managemcni and Budget (0MB) review and analysis under Executive 
* Order 12866. 

If the Office of Advocacy can be of further assistance, please conuct the undersigned. 
Sincerely, 

Jere W. Glover 
Chief Counsel 
Office of Advocacy 



Procurement Policy Advocate " 
Office of Advocacy 


cc: The Honorable Sally Katzen, 0MB, OIRA 
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DEPARTMENT OF THE AIR FORCE 

WASHINGTON DC 



OFFICE OF THE ASSISTANT SECRETARY 


1 1 m. 1997 


MEMORANDUM FOR. GENERAL SERVICES ADMINISTRATION, 

FAR SECRETARIAT (VRS) 

FROM: SAF/AQC 

1060 Air Foree pentagon 
Washington DC 20330-1060 

SUBJECT: Comments on Proposed Rule Part 15 Rev/rite (FAR Case 95-029) 

The Air Foice has been an active participant in the Part 1 5 Rewrite team's development 
of the proposed coverage on the subject case. As part of the public comment process, we 
obtained Air Force field input and used it lo form this consohdated Air Force coinment. The 
'^Z^u l^onc. consist'of substantive policy issues (Atch 1) and issues i^^tified as^^^ for 
clarification or administrative correction (Atch 2), Some of the mputs of our field activities 
demonstrate the uncertainty that exists when long-standing policies and processes are so 
significantiy revised and will require clarification and training. 

Lt Col Greg Waeber and Mr Bob Bemben. SaF/AQCP, (703) 695-3859 and (703) 695- 
0042, will continue to be our represenUtives on the Rewrite team for Phase 1 and Phase n 
respectively. 



TIMOTHY/maLISHENKO. Brig Gen. USaF 
Deputy As&tant Secretary (Contracting) 
Asnstant Secretary (Acquisition) 


Attachments: 

1. Substantive Issues 

2. Clarification Requests 


Golden Ugftey, Boundless FuttwA.. Your Nation's Air Force 
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Attachment 1 

Air Force Input 

SviM*?"^'*^" issues: 

1 FAR 2.101 DefiniiioDS. We are concenied with the proposed definition of 
Best Value The woposed definition refers to an "outcome" which could mean the end 
nroduct of the contract. It also refers to the -acquisition" which also can refer to the end 
product or service . The use of the tenn "Best Value" is historically used m reference to 
an "offer" and "source selection'*. We are concerned that the proposed definition has 
substantially changed the context of the use of ♦'best value" in selecting an offer for 
contract award. 

Recommendation: Use the Sep 96 definition: "Best value means an offer or quote 
which is most advantageous to the Govenuncnt. cost or price and other factors 
considered." 

2 We are concerned with the word "significant** before the words "subfectors- 
and "factors" throughout FAR Part 15 in describing the tradeoff process and disclosure of 
criteria to industry in the soUcitation. It is important that there be no actual or perceived 
undisclosed evaluation factors or smbfaciers. Being pan of an evaluation ciitcna makes 
any factor and subfactors significant and they should be disclosed in the solicitation. To 
say "disclose significant fectors" implies there are other factors that wiU not be Asclosed. 
Making industry fWly aware of all the factors used for the evaluation and tradeoff 
analysis will facilitate Best Value awards and will reduce the risk of protests. 

Recommendation: Remove the word "significant" before the word -subfactors" 
in FAR 15.101-1 (b) (1). FAR lS.lOl-2 (b) (1). FAR 15.203 (a) (4). FAR 15.404 (d) uid 
FAR 1 5 404 (e) Also remove the word significant before the words "factors" and 
"subfactors" in FAR 15.102 (b). For FAR 15.204-5 (c) remove the word "sigmficant" ^^ 
before the word "factors" and the words "any sigpificanf before the word subfactors. 


3 PARIS 102 We have received questions relating to the kind of pricing data 
that can be requested if a full proposal is not required. This is an area that is a signifieanl 
change from the cunent practice which will require fiather clarificadon. 

Recommendation: In FAR 15.102 (b), provide further clarification of the ^pe of 
limited pricing information that would be acceptable (for example, should the pricing 
information in step one include a not-to-cxcccd price?). 
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4. FAR 15,203. In order to sstreamlme the process involving sole source contracts 
we warn to make it clear that letter RFPs may be used in all sole source acquisitions and 
not just for "follow-on" acquisitions as the cunrent language reads. 

Recommendation: In FAR 1 5^03 (e). first sentence, change to read: "Letter 
RFPs may be used m sole source acquisitions and other appropriate circumstances." 

5. 15.206(g). This is a very sensitive source selection area dealing with 
amending a solicitation based on an offeror's proposal. We believe that it is important 
fljat potential offerors understand tiiis process and that our intentions are described in the 
solicitation. Recommend that a provision be developed that informs potential offerors 
that any proposed alternatives from the stated requirements may be incorporated into an 
amendment to &e solicitation. 

Recommendation: The following is suggested language for a provisbn: 
"Offerors may submit proposals which depart from staled requirements. Such proposals 
shall clearly identify why the acceptance of the proposal would be advantageous to the 
Covemmemt. Any deviations from the terms and conditions of the solicitation, as well as 
the comparative advantages to the Government, shall be clearly identified and explicitly 
defined. The Government reserves the right to modify the solicitation to allow oU 
offerors an opportunity to submit revised proposals based on the revised requirements." 

6. FAR 15.503-3(a)(l). Some commercial items may be new and do not have 
previous sales history. The modified language requires that information on current sales 
or terms and prices for items being offered for sale be provided. 

Recommendation: Change the last sentence to read: "Unless an exception under 
15.503.1(b)(1) or (2) applies, such information submitted by the offeror shall include, at a 
minimum, appropriate information on the prices at which the same item or similar items 
have previously been soJd pr are heinf offered for sale, adequate for determining flie 
reasonableness of the price (10 U.S.C. 2306a(dXl) and 41 U.S.C. 254b(cX2))." 

7. FAR 1 5.504-1 Cb)(2). With the increasing emphasis on the use of parametiics 
and cost modeling, it is important to highlight these techniques can be used. 

Recommendation: Add another example: "(vii) Comparison of proposed prices 
to prices derived from use of commercially available cost estimating iriodels." 

8. 1 5.504-2(a)(2). first sentence. Field pricing organizations are in the best 
position to provide information on caialog prices, terms, and sales in the plant over which 
they have cognizance. Tracking and providing this information to support contracting 
officers should be a routine part of their duties. 

Recommendation: Add at tiie end of the sentence: "or catalog pricing 
. information.** 
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9. 1 5.S04-3(cX3). It should be made clear that alteraale fonnats for submission of 
subcontractor cost or pricing data are acceptable and desirable as long as they are 
consistent with prime contract fonnats. 

Recommendation: Change to read the same as 15.503-5(bX I). 

10. 15.506-3(aXlO). When doing price analysis of commercial items, the profii or 
fee is not known and is not negotiated. Without this change, it is implied that there must 
alvvays be a profit or fee objective. 

Recommendation: Change sentence to read: "Except for the acquisition of 
commercial items, the basis for the profit or fee prencgotiation objective and the profit or 
fee negotiated." 

11. 15.504-l(fKl). This requires the unit price to reflect Ae intrinsic value of an 
item or service and shall be in proportion to an item's base cost This may be impossible 
in the purchase of commercial items where new products may include high profit margins 
to cover development costs. Why was the inapplicability of this language to commercial 
items deleted? (see old 1 5-812-l(b)) 


Recommendation: Reinstate previous language citing inapplicability to 
commercial items. 
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Attachment 2 

Air Force Ii^ut 
Requests for clarification & administrative correction 

/ Far 15.102(c) The next to last sentence is ambiguous and needs clarifying. 

Recommend adding ''either'* to clarify as shown: The agency shall seek additional 
information in any subsequent step sufficient to permit either an award without further 
discussion or another competitive range deienninatioiT. 

^ 5"-^ Far 1 5.203(d) Insert commas after words "proposals" and '^modificatiofts'*. 

/ ^-^^-^TaR 1 5.204-5(bX5). Add the following words "or infonnation other than cost or 
^ pricing data" at the end to acknowledge that competitive solicitations in which cost and 
pricing data is not requested. 

T FAR lS.206(g), Remove parenthetical reference "(sec 15.20g(b) a&d 15.407(d)r at 
ihe bottom of this paragraph as the reference to 1 S.208 (b) does not make sense in die 
context of this paragraph and 1 5.407 (d) does not exist. 

fC^ FAR lS.210(c). Make the SF 33 information a separate paragraph "(d)" » 
consistent with the way die other forms are treated. 

j"^^, FAR 15.210(d). As a result of comment #5 above, make this paragraph "{cf. Also 
modify this paragraph to be consistent vnth the way die other paragraphs are worded, as 
follows: "Optional Form 17 Offer Label, may be ftimishcd with each rcqxjesi for 
proposals in order to promote identification and proper handling of proposals.** 

/ ^^'TTf AR 1 5.303(c)(3). Add the following words: "endorsement, direction, or direct 
government involvement" after the word "supervision". 

/ 4 .-8: FAR 1 S.309(a) and (d). Put quotation marks around the legend set forth in the 
paragraph. 

^ '9. FAR 15.402. Add the following words to die end of the sentence: *1o die 
Government'*. 

^ ^td. FAR 1 S.403(bXl). Delete the word *an** after die word **includes** and dektc die 
wold "mix or after the word "appropriate^ 

FAR 1 S.404(c). Add die following words *^ each step** between die words "^ply** 
and "shair. 
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FAR IS. 405(a)(2). In the lasc sentence remove the word ""comparative^' before the 
word "'assessment'*. This removes any potential contradiction vvith FAR IS. 102^2 
requiring pass/fail criteria. 

'I-W: FAR lS.S03^2(b). Add the word "Interim" before the word ""overrun*' for 
clarification and to distinguish it from any finals negotiated overrun modification vdiich 
also has funding on it* 

Far 15.507-I(a), second sentence. Add the following words" if no new data is 
provided,*' between the words **deficitncy, or'" and "considef^ This will clarify the 
sentence. 


FAR IS. 507-3(aX first sentence. Delete the word ••certified**. The definition of cost 
or pricing data is data which is certified per FAR 15.501 . 

7 

*r6. FAR 1 5.607(a), first sentence- Change the word '^parf to •"Pan"", 
^-n. Far 52.215-41. Delete "(End ofclausey* and insen ""(End of Provisiony. 


IT Put quotation marks around the words being defined throughout the FAR Pan IS 
rewrite. Examples: FAR 2.01, FAR 15.301. FaR 15.401, FAR 15.501. 
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9 July 1897 


Genoral Services Admtnlfttratlon 
FAR Secrelarlat (VBS) 
1800 F Streels. MW 
Room 4035 

Washlfiflloni DC 20405 


Subject: FAR Cas9 95-029, Group B - FAR P^rt isis ComMBntB 
FAR Par^ Rewrite SMbcommUtea. 

FAR Part 15.5 rewnta. 

c!..^« Aarii 1694 a W6fKinfl Group of Industry and Government Repre»enta«vo» ha» 

esUmatlng wchnlqu. jo the.e (BChn)9U»i am M «»« "J^^£?2 has achieved tewtal 

submit proposals to tho govommont 

Parametric cost estlmaUnfl methods ^J^f^V^ Jj-^^ 'T^^^^^^^ Mpa^^Jlc! 

the acquisition process, when used property. One Group 
?as be^n that the term -parametrlcj- does not f PP"^ '"^^ J^^^^^^ 

has received tremendous support from many Sertor f ^ gelUftg 
Spector. Director of OefeMO P'^^^^IJ^^;. . "^pf.^'^^^^^ 

pSrametrics included In ^^^J^^^Jn forJLuna o^^^^^ '^'^^'^ 
PCEI Working Group (sae ^^^^^^^^IJ'^JJ*;^^ further enhance the 

use of parametric* In future contract prielnB ecUona. 

Consequently, our recommended lenguage along with our rationale for ihe.e changes 
is presented below. 
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FAR Case 9S029 

. Group B - FAR Part 15.5 CommenU 
|»a9B2 

t p^o IS SOI Dannltlpni: Racommend that iha la»l sentanca of tha first 

p^r^graph bo mpdined fts follows 

• cost or pricing <Jala may Include P«^*«^«^^/*«2«^» « ^ I'^^Z^t 
l>si or price, from ^rrr^"^'"*^'^ cailbr..Ted and Vfl»<i^tec^ .pp^^U, 
^aHaat0d<9llbfatod parametric medala. 

. Rationale: The order .hould t>e reversed because the catlbraiion proce.. 
occurs before validation. 

as follows: 

. Reasonableness of estimates flenerated by app«prialely pallbroted an^ 
vriMated *«/Wa««itea«H-4i<«f parametric models or cost-estlmat«fl 

relationships. 

. Tu* *««or thautd be leversed because the calibration process 
lhal reeomiT»nd«d for IS.SO1, 0«flnilioi«. 

added, as a sub-element ^wll): 

, jwii) i;«a of e ^ramatrle ee^jpattna mett\o0g. 

;i:;;ri"»r«r »qul« clartt-cter. I- our «eomn..rrf.tl«». 


410r?65-8033 (phone) 703/767-3234 (fa¥) 

collln8.J.f@postal.e$Bd.northorum.com aeonsn^ 
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10802 Knoll Court 

Upper Marlboro, MD. 20772 


General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW 
Koom 4035 
Washington, DC 20405 

Rc: FAR Case 95-029 
Dear Sir or Madam: 

This is in response to the proposed rule published in the Federal Register on May 14, 1997 
(62 FR 26640), regarding the Part 15 Rewrite. I generally support the proposed Part 15 rewrite 
effort, particularly the proposed changes that clarify that cost data need not be required in all 
instances (e.g., see 15.503-5(a)(l)). Hopefully, the proposed changes and rewrite will decrease 
the number of instances where solicitations unnecessar'ily require the submission of cost data (e.g., 
where the reasonableness of a contractor's resulting proposed prices can be established by "price 
analysis"). Of concern, however, arc the proposed revisions on when the requirement for certified 
-s- cost or pricing data can bC/V^ivcd. 

GRANTING WAIVERS FOR EXCEPTIONAL CASES 

Process Encourages Waiver Requ ests 

Under proposed 15.503-l(b)(4), a waiver is listed as an "exception" to cost or pricing 
data requirements. Proposed 15.508(1) prescribes for inclusion in solicitations the provision at 
52.215-41 which "provides instructions to offerors on how to request an exception" (including a 
"waiver"). Thus, potential contractors arc routinely "instructed" to consider requesting a waiver. 

rritpria For Granting Waivers Is Elusive 

The Truth in Negotiations Act (TINA) provides that "... in an exceptional case the 
HCA can waive the Act's certification requirements. In this context, my interpretation of the 
statutory language is that a waiver may be granted in rate cases. 

Proposed 1 5.503-l(c)(4) sets forth the standard for granting waivers. It provides that the 
HCA may waive the requirement for obtaining the contractor's signed Certificate of Current Cost 
or Pricing Data, i.e., the submission of "certified" cost or pricing data, "in exceptional cases. " 
The ensuing example provides that if "certified" cost or pricing data were furnished on previous 
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buys and the contracting officer determines such data arc suflRcient, ''when combimdwtih 
updated mformalion, " a waiver may be granted. 

The submission of "updated information" is a normal occurrence for most follow on 
negotiated procurement actions. By specifying "when combined with updated information^** the 
proposed example obscures what constitutes an "exceptional** case. 

For example, assume that a contractor "certified" a cost proposal for a prior buy four 
months ago and the proposed indirect costs were predicated on forecasted indirect cost rates that 
were agreed to nine months ago. However, to support the estimated indirect costs for a current 
proposal the contractor prepares a completely new forecast. The two forecasts may involve 
different data and cover different periods of performance involved for the prior and current buys. 
In such cases, would such updated projected indirect cost rate "information" qualify for the 
waiver? 

Proposed 1 5.507-3 (c) provides that FPRA's are to be covered by the "Certificate" that is 
to be obtained when the estimated indirect costs are actually negotiated for specific awards. 
Would an updated FPRA negate the certification process envisioned under 15.507-3(c)? 

As written^ it is not made clear if the current proposed cost or pricing data must be based 
on the same previously certified data or if the proposal must be based on the updated data. It is 
not clear if the previously certified data or the updated data is to be used to perform price analysis 
and/or cost analysis, when determining the prenegotiation objective or the reasonableness of the 
proposed contract price. 

If the previously certified data is to be replaced by the updated data, why would a 
certification for the updated data used to support the current contractor proposal not be deemed 
necessary? If the prior data is used, why should updated data be a consideration? Even if only 
the previously certified data were used, there would be no recourse for the Goverrunent under the 
current contract if the certification requirement were waived for the current contract and the 
previously certified data were subsequently found to be defective. 

These ambiguous provisions on what constitutes an exceptional case will probably not be 
implemented in a uniform and consistent manner. 

Purpose of T TMA is Omitted 

As proposed. Part 15 does not set forth the underlying concepts and objectives of the 
Truth In Negotiations Act. For example. Part 1 5 does not specify why a contractor or 
subcontractor is required to certify (in a signed Certification) that specifically identified cost or 
pricing data submitted to support a proposed price is complete, accurate and current at the time 
of agreement on price. The underlying concept not disclosed is that the Government should be 
aware of the same universe of data known by the potential contractor. The intent is to level the 
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playing field by requiring the contractor to submit any information that could significantly affect 
the nesgotiation of contract price. Part 15 does not explain that the Government has no recourse if 
the submission of "certified" cost or pricing data is not required and a prospective contractor 
submits defective data. The negotiated contract price cannot be adjusted downward if the 
defective data resulted in the negotiation of an overstated contract price. The contractor would 
also not be subject to other legal remedies associated with the filing of a false certification. 

Consequently, Part 1 5 does not appear to fairiy balance the benefits associated with 
obtaining certified cost or pricing data with the disadvantages cited at proposed 15.502(a)(3). 
This unbalanced presentation could adversely influence an HCA's decision when processing a 
requested waiver. 

..^^""•^ ^Xn Brief : The ''suggestive*' solicitation waiver request provisions and the ambiguity of the 
waiver provision coupled with the unbalanced background coverage on TINA will increase 
potential contractors tendency to request waivers, particularly when negotiating on a fixed-price 
basis. With such permissive FAR coverage, contracting officers and HCAs will find it increasingly 
difficult to not grant the requested waivers. My primary concern is that the granting of waivers 
may escalate from occasional actions for "exceptional cases** as permitted under TINA to a 
routine ••negotiable** consideration, i.e., a recurring normal occurrence. 

Recommendation 

The proposed waiver coverage should be made more explicit. The phrase *'in exceptional 
cases*' should be at the beginning, not at the end, of the first sentence proposed at 1 5.503-1 (c)(4). 
Then, the emphasis would be consistent with the language in TINA. The proposed phrase. 

combimdwiih updated wformation" should be deleted. What constitutes an "exceptional 
case" should be more clearly defined. Otherwise, the waiver authority intended for use in 
"exceptional** cases may degenerate into the widespread granting of routinely requested waivers 
in day-to-day practice. This would not be in the taxpayers* interest. 

Thank you for consideration of these comments. 

Sincerely, 

Albert Riskin,CPCM 
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FAR Case 95-029 

i.r-H Tfcview and we offer Ac following coinments. AU 
Trcasxiry has completed the rtvxew axw wc «xi 

of our comioents are in Group A. 
GENERAL: 

Tie revised version U slgPfficanUy impr^ ^^^^'Z,^ „ 
numerous nimor problems. ^ commoriy used terminology (e.g.. 

sow lias now regressed to wodc statemcni. 

. . V ,,.ri^n>Me and extensively used procedure. In 
Contractins by negouaung is ^^^f^^^^^^^^ As 
many organixations it is used much mor^ "^^^^^/J „^te should 
such, it should sta^ omis i:^^^^^^ and el^te cross references 
include full text discussion of procedures, neie, duu 
to FAR Part 14 as much as possible. 

SPECIFIC 

„u.Uso.e i„H..of *e 

defmition of contract at 2,101. 

problem »^'to^r-S^^- S« bo* the ^ process 
encomp^ssmg ^^j^ um <oBl proces.. to the cuncnt 

srSsi^^rr Liur» r*^. b^gaining, 

: " ^S^SS (taow ou. the current det.nid«. of -<tecus».on m 

favor of a new sirucuire: 

Negotiation should be the process. rfi,cossions and 

communication as all interchanges, mcludmg both discussions anfl 

Di^?S are conducted prior to the competitive range, and do not 

CaiSir^l^-ted after the competitive range and allows offer 


revision. 


M . . use negotiation in only - " 

discussions to leea Discossions «e commamcations ... 
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lev. int«h««es tefote tte competitive nmje without a 

, „d 15 202 would seem to be out of pbce. '"■'=)' "J"' ""^'TL,™. 

Sections or Subsecttons uBder S.*p«t 13.4. Source 


Selection. 


,5 101 Reverse onier of 15.101-1 m»1 15.101-2. In 15.101-l(b)W delete 
^"ISfUe documeoutiou. « tb- req^-nt » specrfied 
elsewhere. 

,con1A^ Thi< should also deal with interactions prior to receipt of 
15.201 a . Pl^f ^4^^^,^ ,i,ouW also be encouraged aft^ release 

cracks, as if no communication were contemplated. 

1 Rename to avoid confusion with 15.102 (e.g.. capabmty tevkw. 

StyX^Valificationpre-scr^^^^ 

statement). 

15.203(e). Define and describe letter RFP. Provide examples of when it 
should be used, or avoided. 

15.204-2(0. Substitute statement of work (SOW) for work sUtement. 
1 ^ 706 Add a new subparagraph that deals with responding to offeror 

-Question, Answer, undngea p^^^ c^Hriration language require more 

wint out that requests for interprctaUon of sohcitauon language icqu 
C sSily icfciins back to the solicitation language. 

■13.206(a). i>t- -f^etra-^r^ 

unnecessary, ^f^ff^'' If a dSSn^ made to retain some of this 

- , J / % TK..*.. onlv deal with "final" revisions. Does this mean 
JTS. S m^^^ .0 oa«r revisions. « those 

contemplated in 15.208(a)? 

lS.210(c). Reverse order of SF 30 and SF 33. 

15.301. Expansion of the definition of unsolicited proposal dropped oat the 


Vtf X^fVi JZKVi^ • w mjx. tmv^ WW r 

^e.nT ®'>02 253 1529 
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J ♦ i< ^rYi/A\ This could cause some confusion, 
statement, which is used at 15.303(d). Tbis couiu U4 

. * A .^r^nrv T 5aison Either move this or retitlc. 
15.304(b)- This is not Agency uaison. cauic* 

n*r 1 ^00 usc thict different terms (i.e.. Agency 

functions of die different pcoplc/organizauons. 

, - ♦ - Pir^t material faUuic is undefujed. If you insist 

csubUsbi* thpir own -^'-^W J" '""^'I^SS^^ffic^ « the source 

Su7«ic»l»ily true for major systems •c<P»»«»- 

J v«« ar* drivinff US to do additional work. The 

"^'"""k cLwtX^^Won on biste own. Delete 

/^:jnr^:cs?-f«-i^'>cn^vc.-»its<«».=«c..e.. 

onerous and burdensome. 

lu l5.403(bX3) W W ) »^ ^^-^ 


"subf actors 


. -n</,N neiete "solely " as the courts and boards have 
lS.403(b)(4) and 15.405(a). '"^^^V^^ on discriminators that 

consistently held that decisions ^^^n^^ J" ^se of the acquisition. 
logicaUy follow from the ^^^^^^^ff^^^,^^ probably 2. most 

g;ScUe. as necessary, to convey 


(his concept. 


,r.A« "fi-JQ' 283 1S29 
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1 f amOa^ -nie use of the word "criteria" creates an intermediate, uimccessaiy 
LT^n^ W set. Tl.e award decision should be based directly on the 
evaluation factors and significant subfactors. 

15 405 and 15 405(a). Cbaage the title of the secDon to "Evaluation." ^ 
sl^SCa) Imi'cdiaU «at« that proposal evaluation is an '^^^^^^"^ 
the proposal and the offeror's abiUty to accomplish the contract, mchiding 
evaluation of past performance. 

15 405(a)(2)m The last sentence refers to the "comparative assessment of ' 
JLfS^cc informatior.- However, there is -°thi^^^- ^ -^ed 
why ifliis is a "comparative" assessment, or what ptticedutes must be foUowed. 

1 ^ 405f aVl^fivl Good, the statutory reference has been added at this 
rfvfin S^^^^^^ the lanW- I^on't sticlc with the old FAR ^^^^l^^ 
\Zr^^. -n-sumtory language L^soffidemunto^^^^^ 
terminology and added term only cloud the issue. FASA and 41 y f -^ Jy^ 
^ad^In the^e of an offeror with respect to which there is no mformation 

-t^JrfLmlce or with respect to which information on past performance 
t: S?a^SX ^S^t be evaluated favorably or unfavorably on 

the factor of past contract performance. 

15 406(b). This coverage places an unnecessary and nnrequircd limitation on 
oiScation with offerors. Tl^ law does not preclude pre-eoi^^^^^^^^ 
ranffT interactions with offerors, no matter what we may elect to call them. 
Sc L that discussions must be held with ail offerors In^ 

i:™ritivenmc6 Early discussions will force the conduct of a compeUtive 
3Srbut S l a chicken/egg argument that need not be addressed. 

ts no req^^^^ that specifies the timing of such discussions There is 
Sfno l^S on discussions with offerors outside of dje '^^Pf^^^ 
nnge This is only a model that most, if not all orgamzatoons have adopted. 
• is r^ppormnity to make a better model that allows for far greater 
• ope^esTand comm^caUon. This greater flexibility also requires that the 
S se^ence of 15.406(b)(2) be deleted in addition to the previously 
discussed changes in definitions.. 

,bc.ut disclosure of flie Govcitiincm-s ICE. IGCE. MPC. H* O.S.C. 
reference seems to be out of pl»» and mconect. 

15 407(W Any.BW™a«s*~"'«"'«*y'*"'°^™^"?^^r^ 
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way to accornplish this. 

15.603(b)(2). And what about part 12? 

15.605(e)(1) and-606(d)(l) are inconsistent. 

- ^^t^APT these circumstances wc can lelease die 


,f you have any -^^o^^^^' 
Madelene Weinberger at 202-283-1258. 


seauenT 


Out Business is Your Success 


July 11. 1997 


General Services Administratton 
FAR Secretariat (VPS) 
1800 F Street, NW 
Washington. DC 20405 

RE: FAR Case 95^ 
To Whom K May Concern: 


Th.n1; you tor «e op^^^ ^^"' cn «v,* ». f AR Pan 15 
«»m™nd««ns.=r««WFAB. e»p™pos«i™ie »ou« apply '.'2 

under ResuUtory FWbi«y *=« = ^^SX el^n,^ ^a^- 

and small fJ^'^^d^ »" «> «^ 

, ,s^, m 1 ber^ve .He Wen, . 9/ea. ^J^^^STS rO^^^^^S! 

GrwemmentreganJrglheirapplieaton. 

(a, T^e s.o.« be a lln,n««on c„ M„r«. ^ 3-™- 
would recommend a $500 maximum. 

„^,„THsp^-»n«u««eu....c.v^-^^andl-eco.™nd«.«sp.»«»b.*«.a 
vsj r In iQQQ is bsw I believe this will 

,4, 1 a. concent --"^--snrjsiTrp'^vS s^^sr. 

^ ibtt'r^ilSrnd"? P^-^^^^ Kara was an error d«overad ^ 

CoAB»r^ rag. S9 (a) Cos. -N^^toraM;*-^^ 

%:S data are very '"^^^il^SS^S JSS.^«1« cos. and prtdng 

b^rr rS;t"S^- - ^da, b. compear «, «»mar 

Dfocurenpienl tomorrow. 

.... th^ PAR rewrite and B you have any questons regarding my 

rja^^;^"s:.«c^srx^*s5S,:^'co. - 


^ry tally youre, 

Jar^esEShay ^^^^^ 

ral District Manager 



National Aeronautics and 
Space Administration 

Ames Research Center 
Moffett Field. CA 94035-1000 



JUL 1 0 ISS7 

General Services Administration 

FAR Secretariat 

1800 F Street KW, Room 4035 

Washington, D. C. 20405 

^SUBJECT- Case Number 95.029. part 15 Rewrite; Impactof Electronic Processes for 
Gommercial Items on Small Busmesses 

we are pleased to P^de -formation 

1) Small business (SB) awards; percentage of total obligauons: 

2) Sn«U disadvanUgpdbosin.« CSDB) .wards; percentage of toul obUgaUo« 

M , Th.sDBdaamdudesgranBaMsubc<».tta« dollars thaa«not^^^^^ 
^„°SB IS^vf Wortt« tw'o percenuges are not darectly comparable. 

OurSn^lDUadvantagedBustoe^U—^^ - 
c<;nm«.<» at,d the Intcniet m convei^^^^ 

gf^^^S^-tlfp^^-^-^" 

■ . h*.inftd US sienificantly, with no adverse affect on the small 
We believe the new techniques have helped us sxgnuicanujr. 


business community. 



Charles W. Duff, n 

Procurement Officer JUL 14 1997 


cc: 

HC/ Frances Sullivan 


USAID 



US. AGENCY roR 
INT£RNAT10N*AL 

Development 
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General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW 

Room 4035 ^„«oK 
Washington, DC 20405 

M-r Ralph DeStefano 
Attentions Mr. Ralph ^^^^^^ 

Reference: case 95^023^^^ 

contracting by^Nego^^^^^. ^^^^^ ^ 


Dear Mr. DeStefano: con»nents 


following comments. and 

|^'?h'e . il,^,rae'wbr« ai^pfut'e proposals ™any more^ (a 

t^tr^'hafeS'SLf o?%»e propose, language ^ans- 

contracting oxf icer provi don' t see the P^^f^^ve already 

due date lor aJ-J- ^^-^ rases, other oriers wixx *^ ^s-^^t. for 
en nee in most cases* , w >aar<a after the fact xo*- 

^S'^Ltr^o^:? aeaa^^^^ « the 

would appear to allow the w-":"?' i"3f?"o|"ho 

&ihfdSe^«%-^^^^^^ 
gives prior notice that tney 

,20 TwtsT>-H.«.r St...T. N.VV. ms.«NCTOS. D.C. Z0523 


have no problem with the proposed language for paragraph 
15.208 (c) (2) . 

, , e>,-a^•<^ the most concerns among our 

proposed l5.208(c} (3 generated the^^^ playing field 

staff. The existing FAR IjJJ^Jfl fJt^lv- the deadline is clear 
in which all offerors f J^^^^^ on the next stage of the 
and those offerors ^^o^eet it move on ^^^.^ competition 

evaluation process. O^^ff^f^/^repaJe their offers, and late 
has the same amount of ^i^®^^? ^Jf^the strict circumstances xn 
proposals will be J=<=«P^f ^S?rent sysLm does not tempt offers to 
FAR 52.215-10 exist, ^he current sy circumstances are 

try to manipulate the fV^^*™ ^^f^^^LveJIl of our contracting. 
L^pletely Zf^^^l^^lt^" ^Tslll' ^ ^^^^^^ 
J^^reSSL??rnerdftfL "fLed". 

^ A discretion we read in this paragraph 
By allowing the kind f ^ "deadline" is gone and 

of the'^proposed '^^i^'^^^^flJaff within the Agency (who favor a 
offerors and even technical stattwitn influence the 

particular firm for some "j;^^;^"'!^ ^1? or reject a "late" . 
Contracting officer's J^f^ij^ts Je not made ind the proposal is 
proposal . Even if such attempts are not m submission were 

lat? because "the circumstances «^^^^^f ^ the analysis and 
beyond the immediate ^^J^^f^^'^'L^f ^ppelrs to be required to 
additional file ^^^^^^^f ^?^oH3) is not, in our opinion, 
support using proposed 15.208 10 UJ 
streamlining the process. 

Tied in with the f^^l^l^^l^ll^^^ 
(either to extend a due date superti^^^^ ^^^^ ^ the primary 

file as to why a late P^®P'=*^!t.^??na officers was that their 

concern expressed by '^^^^i^fitbij or not. and that not 

judgment would be q^«stioned. Dustiiia y ^^^^ proposals 

having a clear, unambiguous standard for ac^ officer's 

Sill Spen the door for P|0^«f ^^^^^^IS his/her judgment xn 
discretion, regardless of the ^ou ^.^^^^ ^ 

making the decision.^ Even if no P ^ovide additional 

contracting Off^^JT^^f.^^C other offerors who ask for an 
written communications to any ocn ^^.^^ accepted for 

explanation of why a xate 
consideration. 


-3- 


Tf this section of the proposed rule is ^^^^p^ggf^ig some 
substantially as P-P^sed we r™^^ p test 

protection against fr^^^^e^^Sfcontracting officer's decision in 
lase law typically supports the f^^^^f ^^sfg for the protest, so 
cases where his or her Judgment ^^^^5%?i"prevail against most 
wl believe that our contracting staff will P^ treatment of 

potential protests resulting f^f^^^'-Jj^g proposed language will 

Si^r."tLf sc^r^l^^al: -r/oLctiL^o .iscou^^e proC..C._ 

f j| this reason be enacted. 


^^T^i^^himitiv to comment on tnxs 
Thank you for f '^^^^nnr^estlons about this 

important rewrite or oSr Procurement Policy 

-.fife' ^^^^^S^"'' "'"^'^ " 
dhoward®usaid.gov) at 703-875 

Sincerely, 


DOD DEPENDENT SC>m.S ''^ ^"=' — 

FROM: Department of Defense Education Activity (DoDEA) A-/ 
Procurement Division 
4040 North Fairfax Drive 
Arlington, Va. 22203-1634 

TO: General Services AdmiBistration 
FAR Secretariat (VRS) 
ISOO F Streets. NW, Room 403S 
Washington, DC 20405 

SUBJECT: FAR Part 1 5 Rewrite, FAR Case 95-029 

I ThefollovAngcoinrnentsateoffercdontheproposedFARPartlSRewri^^^ 
Phi^ I~'as requeued, co^ents have been separated into two distinct groups. 

a. Group A - Subparts 15-00. 15.1. 15.2. 15.3, 15.4, and 15.6 

(1) 15.001 Dcfirutions. Suggestthat the definition of "clarifications" be m^^^^ 
in this group, since it relates to tlic other terms defined here. 

15 001 Definitions. It would be simpler and less confusing to h^c one tenn 
used fo;i.^=s made toproposalsbothbefore and afterthcclos^^ 
rcvbion" w^d be a suiteblc term to use for any changes made to proposals at any tmie. 

15 10^ Oral Presentations, nie guidance on oral presentations is very good. 
It covers the subject well and will be useful to anyone considering the use of oral 
presentations. 

^41 15 201 Presolicitation exchanges with industry. The problem of 
unauthorized obligations has not disappeared. While we agree that open exchange 
S^een^dustry and government is a good thing, language cautiomng unwarranted 
perTo^?^^^^^^^^^^ actions should be included in this arc. In ^f^-^^^'^^^ ^ 
SedX^t it is not unusual for personnel unf«niliar with stal^^iy ^^^^^^ 
requirements to be unfairly influenced toward a parUcuW product or company. 

(5) 15.206(0 Amending the solicitation. 

The guidance on csnceUation of solicitations "at any stage*- is welcome. Uckof 
such specific wording has caused problems m the past. 

(6) 15.401 Definitions. 

"A^r.^xc^rM" 5»Ti<? "weakness" is not well made and could 

therefore not very usefiil. 
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b. GROUP B - Subpart IS.5 

(1) l5.504.2(bXU) Reporting field pricing information. 

ftc n«d no longer be comb.nrf»»o« d^^^ 

ehmsc is that wrth ihc reeert downsizing too ot« twined cost «nd price 

contracting which has rented " '^-^-^^^ ^^S. .0 reconcile these 

before they are sent to the procurement office. 

(2) 15 504.4(c)C3) Profit - contracting officer responsibiUtics. 

so, it v.ould help to simplify the lanBuagc and say so. 

mnd* M to the allowabiUty of applying profit to general 

Specifically. 


2 


TOTRL P. 03 



July 11. 1997 

VTA ITArSTMTT F. A U.S. MAIL 

FAR Secrelaiiat (VRS) 
General Services Adoumstiatioii 
1800 F Street, N.W 
Attn: ^4s. Melissa Rida 
Rooni403S 

Washington, DC 20405 

Re: CoBUneftts ConeerBiDS Proposed Rewrife of F AR Part IS 
FAR Case 9S4I29 


Dear M$. Rider 

On behalf of flie Govemmeat Cootiacts Section of Hit Federal Bar Associaiion 
("FBA")^, -we respectfully submit these cormneuts ccmceming lie proposed rewrite of FAR 
Part 15, as published in the Federal Register on May 14, 1997. 

We have three basic comments conccming the latest version of the proposed re^^riite 
of FAR Fait IS. First, we commend the FAR CouncD for its thoughtful and diligent efforts 
to address m the May 14 version of the proposed rc^witc the various comments provided in 
response to the earUcT veiaons of the proposed rewrite Onduding comments provided by our 
own organization in October aadNovember, 1996). We were particularly pleased to see in 
the May 14 verrion of the proposed nde (1) the eliminalicai of the proposed provision 
authorizing the ccmtracnng officer to limit in advance the number of offerors in the 

competitive range, (2) significant changes to the scope of discussions (now addressed m 
15 406(<IK3)). (3) adoption of a common cut-off date and time for the submission of 
firal proposal icviaoas- The revised veiaon of FAR Part 15 appears to address all of flie 

u The FedcRd Bar Assadaiion is a& associadob of anomeys who priake m various areas of law relalins » the 
FafenaCSoyemmaiL The GovenBi»a.tContiart»SecdoD of Ae Federal Bar Asso«nati«>.wMch«^ 

Bar Associanon to submit pubUc eommoits oa paiding legislation, lesuJations, and pr»*u« «>«»t«ag «» 
Fedoal proair«meoL Ihe views expnssed infliese eommeilts lefleci the posifion of Ac FBA s Govemmoa 
CoDtracls Section. They havr not to cosddered or ratSfied by &e Fedoal Bar Assocknon as a whole or ty 
any Federal agency or other oiganiration wifli which Section membeis are associaied. 

JUL 1 A 199T 

1815 H street N.W, Washington. D.C. 20006-3697 • (202)638.0252 • Ssiving the Federal Legal Profession Since 1920 
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pzimary concenis that we exptssed iniespoiise to earlier proposed versiozis of the lewdlfi^ 
ffid we believe the le^ided veraon of FAR Part 15 is a subdantially izuproved document 
VfizDse adoption subject to a few nunor points noted below we support 

Based on our leview of the jevised vetaon of FAR Part 15, we have identified two 
areas of lingering concern. Our gist comment concerns the revised proposed rule govenung 
late proposals as now set forth in]EAR lS^OS(c). Tbe earlier version of this proposed rule 
(at Far ] 5^070)) adopted a "best Intezests** of the goveniment stasdard, while the revision 
now articulates thiee circumstances when the conlracting officer can accept a late proposal: 
(1) when the due date is extended for all offeroi^, (2) when the lateness was caused by the 
action or inactions of the Government, or (3) when the lateness was caused by circumstances 
"beyond the immediate control of the oSetotJ" While the revised rule is much-improved over 
the eadier version* we remain concerned thai the second and third standards for the 
acc^^tance of lat^ proposals are unduly vague and will be difficult fox the contracting officer 
\ to apply vathout ^ving rise to claims of preferential treatment fiom those offerors that 
submitted timely proposals. Rather than benefiting the govemmest, we fear that the primary 
beneficiaries of this new rule will be ihose offerois who, wliile perhaps less vi^ant and 
diligent than the competition, will aggressively pursue contracting officers to accept their late 
proposals based oti "gizmed up^ excuse$ whose validity contracting officeis will now have 
to tai;e time to consider and decide upon. Beranse of tiiis lingering concern, we continue to 
£sivor the 1:)right line** rule for late proposals set forth in current FAR J 5*407 and FAR 
52^15*10. While these current standards are mucb more strict wiib respect to the acceptance 
of late proposals, we remain tmconvinced of the need for a siguificant change in this ax^ of 
the regulations and believe that the government's interests, witti relatively few exceptions, are 
furthered — not hindered — by the curreot *^rigbt line^ standards for tbe acceptance of late 
proposals.^' 


Our secoiid area of oornmem concerns the proposed rule governing the preaward 
debriefing ofoSerois, as set forth at FAR 15.60s. In pardcular^we arc concerned about die 
practical impact of proposed FAR 15.605(aX2X which permits '^ ofibror excluded fiom the 
competitive range to delay its debriefing until after contraet award bat puts the offeror on 
notice that, notwithslarKling die debriefing delay, its Hd protest clock** at the OAO is 
runniz^ - 
''*••*. 

Based on our c^qperience, we bdtieve theca are procurements where an offeror and 
contracting officer have a mutual intoest in deU^g a debriefing of the dedsion to exclude 
an offeror fiom the competitive range until afU? the ce^tract award has been made. Such a 
delay, fot example^ may mp r e wftt a distraction and drain on resources that the contracting 
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officer is pleased to defer until after award, wbile titie contcactor may prefer adelay until the 
ideotiiy of the wixming ofiBsror (vvhich mi^t have a recogoiziBd tprhntcal advantage or unique 
solution) is knovvn. We beUevetheiuIe should pennit— not discourage — isuch a mut^ 
agreeable delay without firoing the hand of the contractor to file a GaO protest -which, after 
an infonnative post-award debriefing* might never be filed at alL We emphasize in this 
context that the delay must be acceptable to both &e contracting officer and ihe offeror; in 
flxose circumstances where the conixacting officer dedres to proceed expecfitiously vyith a 
preavvard debriefing, ihe oSeror should not be penzutzed to delay that debriefing until after 
award without the contracting officer's consenL In its current form, however, a mutually 
acceptable debriefing delay cannoi be accommodated without triggering the offeror's GAO 
protest clock. We think this is unfortunate as ii may acmally work to mcourage the filing of 
GAO protests challenging an ofierof s exclusion fiom ihe competitive nnge whidi might 
otherwise be avoided. While we understand that this is an area in widch the GAO'sr^ 
jtxrisprudence must be considered (and, indeed, we understand the GAO has filed comments 
on this proposed rule), we believe both the government and contracting community would 
benefit fix»m a rule allowing mutually agreed upon delays to preaward debriefings without 
triggering the offeror's GAO protest dock, 'j 

• » ♦ 

In closing, we again express our appreciation to FAR Council for its consideration of 
the public eomments submitted to date and for the tmmerous areas in which the latest 
proposed rewrite ofFAR Part 15 reflects those comments. We welcome this final 
opportunity to submit comments on the proposed rewrite of FAR Part 1 5, and look forward 
to the issuance of a final version of FAR Fart IS later this year. 

Sincerely, ^^^^ 

AlexD-Tomaszczuk fj [/ 
Chair, FB A Govemmem contracts Section 
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DEPARTMENT OF THE NAVY /7 

OWCE OP TOE ASSJST«4T SECRETARY. Lf ^ J ^ ij^ t I 

»e.Bi>u nCVPLOPMEMT AND ACQUISmOH T/L^ ^"^ 



RESEARCH, DEVaOPMETTT AND ACQUISITION "VL^ 
1000 NAVY PENTAQQN / 
WASWNOTON DC 8D3SD>1DM 

General Services Atoinistration JQL I 0 BST 

FAR Secretariat (VRS) 

18*1* & F Street©, NW, Room 4037 

Washington, DC 20405 

FAR Case 9S-029 
Gentlemen/Ladies: 

appr,=i.te this Ppportunity to provide « rejardin, 

^*^) !'*Kit .I4B » revised, the late proposal language under 

siiSiTSs^s ':^i'is:-prefc»t"i v.^. 

lS^S:|:':Ad.f.ctLi^i"?i.n| with =«e«r. ; at »R 
will generate an u-'ece«a^ JifrflSeli int«J«e^tb the 
:??iSl:Knir.?IS"iee"liS^SiU'of procur.«.t eyste.. 
Additionally, we have identified s^e oont^^^^ 

:iSuirifn1hSe':i-|^ ;|.;SnaJ<5r«nhS.,e Lnlemln, 
Proposal revisions at 15.407. 

XX ^ssti&rnsSe^^o? iiiisLr/oSs^nts 

regarding both Phase I and Phase II. 

our concerns and cotnments are ^"-,2^^^ jSnguage 

Attachment (1). ^Applicable changes to the^^^^ 

and Group B categories as requested. 


Elliott B. Branch 
Executive Director 
Acquisition and Business 
Hanagement 
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GROUP A - 



IS 203fa) tZWiLtiil - Recoaaiend reference to offerors being 
i u thorizld to propos e alternative CLIN structure be deleted. 
SJile this ©ight be desirable with respect to performance ^ 

Sec?fSa?iSnI it should be recognised ^hat^^* ^S^^f^^JeiieSs of 
Se evaluation, and add tiae consuming alterations and ^^^^^ws of 

Se final contract and funding «a'=>^?;?»5*^JS";i„2*'iftitioS a« ^ 
true vhen, as is common in DoD, multxple f"'***^"^ J« «^^mit 

applicable. Since agencies already have the author xty to permxt 
«??iiors to propose alternate CLINs when appropriate to a 
paJ^ ^?ar p?ocSrL.ent action the addition of specific language 
to this effect is not considered necessary. 

>>T> ii>.208 5 =n>-"^'«''''^»- f^'^^<'<'^^<^i«>"- rpvlsion. an^ Withdyaw^l ftfi 
proposals « 

... ,n«fr.w»l . and th. clause at "-"^li'f i^f^^n'' 
Sovermnent to aicept late P"pc.salB ba«ea on a written^ 

taidlK? of proposals, which couia constitute u. excusable delay. 

is,.2;foH3) p»rirtSns:?"=tinnmc:/Jh: iS^Ss^e:? 

when in the judgment of the contracting oiiicei: 
-beyond the immediate control of ' „vS'-Sould be 

language does not provide guidance relative to What couia oe 
considered as an excusable delay. 

In order to ensure fairness in the process there should be some 
^Jandarl lor deciding under "hat circumstances a late proposal 
may be accepted .J- J^-Pi^^.^^:,?!^ S?Lp^^^ ^Sbmit^n time 
f^nSrlt 5af lite af a resSiror some excusable delay factor, 
and that it was -^^^^X-r-t^^a af fleer might have to determine that 
Beyond this, the =°'»*"fJ^J?/^|ieJor ta"^ of, or was influenced 

r ^>i%-sr -tog IH^^^^^^^^ 

s:bSsiiSn%ouldH^':=cipSa after the estaWteh-d date and tx— 

^B.»S,«> - The release of S^^^iSfJ^Sj-ir.^SrS^c-'viS the 
team is an asency ™i=?t ThirMs been reco^niied in 

eireujietances of e.ch P"'^"'*??"'- JSiL" %; „ot including 
; prior regulatory "'^''^^^J.SSc^ISnl «v«a9e in the Salt 15 
rerr-rif nS^^c:K:ry ^Sd «y «nd^» i^^^^^^ 
that release of cost information to technical evaiua^.or 
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.««r«aed we reconoaend this language be deleted and that Part 
- S":oS!nSe to%e silent regarding this issue. 

^ng ^ Cr ^^^m^eafcioTi with qft^ror^x 

share the concern expressea By ^*»S^^P®™^ J inference that the 
Accounting Office at the Defense Procureje^^^^ statutorily 
proposed language appears *® J^^^^^fJe desired objective of 
permitted in order to^^ ^ ktuation where 

e^cpandmg the boundarxes lor . ^ feasible, while at the 

awLd without 5 iscussions is statutory 
same tine avoxding ^i^^^^^^^^S that the proposed language be 
prohibitions, it xs recommended *^j5^^^i|gu|g that reach to the 
Clarified to inake a ^^^f Jit reach evaluation 

evaluation criterxa and issues °° ^iVe issues. We 

laciors. such as business S?«?nai2 anrct^-uilca^^ concerning 
recognize that this would elx»inate any cow . ^ed to be a 

L offeror's past performance which ^^^^^^J that'it would be 
mandatory ^^^^^t* j^^E^^^e'^* teSJial LnSoSersy concerning an 
desirable to eliininate P'='^^"Ji'*„*=possible in the selection 
offerers past performance as ^"J^ t^pic of past performance 

process it is ^? vhSt has historically 

Lt leading to a dialog which goes^ast what n ^^^^^ instances 

been P-^initted Communicatxo^^^^ therefore, 

fe^ILltSSity^^^^^ ^-^-^^ 


i 


administrative issues 


FA1» ^^ l--' ' r^^muni ratmn^ '^^^"^^ - "/^r^ ^ nmr?r 

coiBetitWe ranqft; ^^if^^Ji^^s ore a determination of the 
permitted minor "I'^^J^iSJ^noiSt iS u-S-C 2305 required 
competitive range, at ^^iJ^^f^'tJ^iat ™ The attempt to 
discussions with all «£f^""„5^ interaction with the offeror 
expand communications to include i^htS airde fined (FAB 15.401) 
regarding Perceived deficiencies, wnicn . ^^^t, or a 

as a material flaw to meet ^fj^^^^^^^that increases the risk of 
combination of significant weaknesses that i 

C unsuccessful PJ^f^f^^^^^^^S 5?tSSSt "'^determination of the 
3 transparently recognizes that the General 

competitive range. The Navy recogn inclusion of 

Accounting Office ^id not take ^^^^^^ > ^^.^^^petitive range 
Hperceived deficxencies as an area^ siptenber 12, 1996. ye 
communications "^^^^JtSIless, il remains the opxnxo 


version 


cS;;unications i« i^^/^^^^^JtSSlSs, i^r^^^^^ opinion of 

of the part 15 rewrite. Heverrnex ^ eomwunications 

the Navy that it would be a »"^^^f.^rioS process to include 
^Scess^t this 1-ncture Of the selectx^^^^ 

Addressing P^^cexved proposal aeix j^^^, the Government, 

if ir^romJlSMi^ Si^^«;rUuI.e be rephrased to avoid 
this potential legal concern. 
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eomcet ^^^va range. 

4nfif«4>f2l - The objective should be phrased in a aanner which 
ties toglth ^r the evaluation and selection steps o£ the process. 
/ Jne fotlowiSg editorial changes are offered for consideratxon: 

^ The miaary objective of discussions Is to "f^cimije the 

?e^""ent and the ev.lu.tion criteria ..t forth in th. 
solicitation. . 


-1 


S^iS-^^U v"Srart«'.;"dLeu«ing other «pe=ts of th. 
after some offers have been eliTOxnated. 

?srp^ij;=!rxrrf^-r«r4 «i- du«^^^^ 

that tt. teri. -»eanlBgful" J"" *5"i*"Tj?rwill Sraban^ 
in the past, it is ^"Jt'^i.lS^tS.r recommended that 

jSe'?anJ.:Je'£: IV."-^ in^jrkoSlJVejonstrate the proces. 
^%iu!pi2 Changes to the »«« ^^Ji/^^^^'^iJ^Su^^ of" 
^iSSf ?*or SJiSi!S-SJS: SSJcS'^iri-rSe^coicept Of -heet 


and final" offers. 
GROUP B - None 
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ATTACHEMENT (2) 

■ • - 4-^ Part IS rewrite, which reflect the 
The following U), are offered for 

concerns expressed xn Attacbaent (ij , 

consideration: 

(1, The eont:r.ctin, officer extend, the due d.t. ter .11 

offerors; or i i , b t hi i llu lii tn H i ii i " 

(2) The contracting cftx cer. duCc^minLU i. u ^ ^ ^ 

iw i- LltJiia uii bi-'i-' " .\,t,4-h emu3«a »» offer to be 

received after the «^|!:!';ef' the Goverment to 

:S?ShS:h'« ?:"f.?n.nSS^.?i ISiUpt recordm, procedure., 

that the lateness was *»fy»»; employee or eomnon carrier) on 
offeror- s delivery agent C^Jther ^^^^^JJ-^ j, the offeror which 
the hasis of factual i»«»™J^**;„S?5?catioB or revision was 
dsnenstrates (l) the P^^P'^f^i' J^JJ^^^i^r's delivery agent in 
delivered into the possession of the ^"J^JJtoa closing tiae, (2) 
adequate time to be delivered *!Jij;*o£ the offeror or the 

nitrating l^Y an accident, 

delivery a^^^^^, {Jrf " ' S lSlogous ciJcumstanee) prevented 
a flight cancellation, or an ooDPleted as rapidly 

tiftcly delivery, and (3) /Ji^^^SJtiSS eirlumstances and, 

IrreLouably possible |xven the ^^^JJ^inlfin Writing there is a 
further, the contracting of ficerdetermi prepared 
reasonable basis to believe the propos ^^^j acceptance of 

?hiVt: pSU:; rti'i:? V^J^. .%;«petitive advantage to 
the offeror. 

1.; AG6 ^^m^nr>{t=atj-nn- "1^^ offerors. 

. auard without discussions. (1) 

is.406fal - (a)coini^unications and^awardj^th^ evaluation results 

^i^^^^ U 1 L L ^ mn - 1 . ' ' 1 " iiSsi^ons is feasible, 
indicate award ''^j;*^^^"*!^''*^;^; used to resolve minor or 
communications ^i^^^^^f^^T^/IJaiiese and administrative aspects 
Si^iirirS^nS ?5ara?i ^t^^iU to the evaluation criteria. 

. communications with offerors before establishment of 
^fe^ggiiSttitiv e range. ^I a ;:y^ ^^ ^ i^ V - ;^ti;^^ ^O^en the 

evaluation enhanced by li-ited 

establish a competitive exclusion from, or 

iSSl^n^inrtSt^o^etitive range is uncertain, ^ 
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comaunieatioM may be conducted t u . .^-.^n nf 

LhiL uLuuunriV nr with such offerora to facilitate the 
e«ti.ri;^ent°s e valuati o n uiuccaa ability to reasonably xnterpret 
LhrS!:j!r!;tnn^T^ the^ir proposals, buuh uu ... u u, . lcnLi u n. »nay bo 
wu-iIlI i iih-J g a ting pi 'o ^ » o3alo> ^ , *iM i. fc i«n Vir 

fti-*- f^^ .^l^MV j:^ ; :^. " i.^:ii!! :;:-' ;tL ' ^ ^g-'a d Sgo flsed tfde^^ 

. jtulogcd io ai^tcL-t w rwi* Issues vhieli aay ©o ^T^j„-» 
whether a proposal should be placed in the competitive range 

include-. ^^iguities in the proposal or other concerns 

(xj ^^ ^^^^ da£iciunci>^. - vea3cnesses, errors, 

omissions, or nistaJces (see 14.407)); „ 
(ii) information relating to relevant P^J^ P^j!^'"'*""- 

(3>3imll QjgrLs Vhen applicable, adverse past P^5*»F;5"=; 

inio;;aii;n on vhich J^VffT^SSreS^d"*"""^ ^ 

r.rt«ftT-vtinitv to comment shall bo addressea. 

°S?°2=r=US«!c:?ion. »h.Xl not 

He.f'i .-leneies or material oinissions, materially alter ^e^ 

;«;ior to revise its proposal be providedl^trf. wuy aaarcao. 

iS.406ldl - communications with offerors after ^^tabliahment of 
^5,^ootai wwi communications are discussions, 

the competitive range. lu ouch -vaii be conducted by 

subject to paragrapl. °* ''fiji b,ing considarsd for 

to, or discuss with, e»eh ?*t;;eI„,\S^^ aspects of 

l.uLi..iLi.ul iSatloB criteria »«t fortft i» tb. 

th» areas sub]» et to tba ev aiM a t i OT . i. tt-n, nf 

sol icitation. "^"f " J ' ^l'^' I - ■■1^'^" ■« ""^ 
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,R rai - AS • result of diacusaioas, tb« ooatraoting of fleer 

. i ! ;^;i^^ t otUUls retained in the c^^^Ji^^:: "SSe^L^;^:''^ 
oS; or aore revisions to ttair proposal ^^^^ . J^?* J^?*-" ^J* a 
offeror has been eliainated from further consideration for awa. 

?bt l£ uf tur di-iuuj-.iui.-. U r n . Tr Y r ^^r. When an «««^«^„i\S^i=et 
l©j«7— w-cw r-nTi«"!dPMd to be among tine mosr 

competitive range is no longer ^"^^^Itl that offeror may 

v^rrv^iv rated offerors being considered for avara xna^ wi^^g^^* j 
Si^eUmina?ed from the competitive r ange. wl fVU i .- i. o » nn t nil 

sKirj , . !; .'. r''v ;,..,.„i.l_. . 3;.. 

t < Lvl3iew Cj^"- 1S**0 ^' (' ^ ) ' If an of£«?J*„* no further 

u aiu i ^ U t. JcBiOved from the ^""^P^t^^i^f ^^ted^or 
revisions to that offeror's proposal shall be accepteo or 

!!?^ ^SLr?uu Uui > ...U nrrti r . u.. . \ .^ ^ c ^^ p^ u pujal -rr-M l ji^ng that 
At the conclusion of discussions ... 
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GROUP A - 

15.001- THe Webster definition of negotiation is "conferring, 
discussing, or bargaining to reach agreement. The emphasis on 
the -bargaining* aspect (Which has heretofore been avoided in the 
FAR) detracts from the preeninent emphasis of "discussing* which 
Oi is the culmination of the negotiation process under competitive 
negotiation procedures. Recommend that the definition be revised 
to place the emphasis on discussions as described in 15.406. 

IS ioi~lf3V - Beconnnend the following editorial change: This 
process permits tradeoffs among cost or price and non-cost 
factors and allows the Government to accept other than the lowest 
priced proposal- The perceived benetifca of the Selection of a 
I K higher-priced proposal shall merit the additional cost, and the 
IV peSeeived benefits and rationale for tradeoffs must be documented 
iii the file in accordance with 15.408. 

It; -tnc^ifa^ f2^ - Revise to read as follows: Dhuuld Iju'^c Lctn 
eubmittod Is suitable for submission in response to an existing 
^ I . agency requirement (see 15.302). 

15 aosra^ - Amend fourth sentence by adding «. . .offeror's 
[2^ ability to perform the contract at the offered price. 

IS Acusrai Ci\ fiii^ - Amend to maXe a single sentence which ends 
-critical aspects of the requirement when such information may be 
1% relevant to the instant acquisition." 

GROUP B 

lS.504l2Ltdl - Revise the first sentence to read: "... , shall 
,n notify the C ontracting officer immediately, if the contractor data 
j^ provided . . 

15 S04-3(clI51 - Change as follows: "If there is more than one 
pr4spectiv; subcontractor for any given wor)c, the contractor need 
/^T only submit to the Government cost or pricing data for the 
l-^ prSpective subcontractor most likely to receive award to the 


prospective subcontractor most likely to receive award to the 
;iii-S07~Afbi - Insert "A" in front of Program should-cost 
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INSPECTOR GENERAL 
DEPARTMENT OF DEFENSE 

400 ARMY NAVY DRIVE 
ARLINGTON. VIRGINIA 22202 



July 14, 1997 


Ms. Melissa Rider 


Federal Acquisition 

Regulation Secretariat (VRS) 
General Services Administration 
1800 F Street, Room 4035 
Washington, D,C- 20405 

Dear Ms. Rider: 

We have reviewed FAR Case 9S-029, Part 15 Rewrite: 
Contracting by Negotiation; Competitive Range Determiinations and 
agree with the proposed changes to FAR Parts 15.0, 15.1, 15.3, 
and conforming revisions to Subparts 1.102-2, 4.1001, 6.101, 
7.105, 14.201-6, 14.404-1, 16.306, 42.1502, 42.1701, 43.301, and 
Parts 52 and 53 . We offer the enclosed comments on other 
sections . 

As requested, we have divided comments into Group A - those 
comments that relate to Subparts 15.00 through 15.4 and 15.6 and 
conforming revisions to Parts 1, 5, 6, 36, 52, and 53 - and Group 
B - those comments that relate to Subpart 15.5 and conforming 
revisions to Parts 4, 7, ll, 16, 42, 43, and 52. 

We appreciate the opportunity to review the case. Please 
contact Mr. Terrence J. Letko at (703) 604-8759 if you have any 
questions. 


Sincerely, 



Russell A. Rau 
Assistant Inspector General 
Policy and Oversight 


Enclosure 
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OFFICE OF THE INSPECTOR GENERAL, POD 
COMMENTS ON FAR CASE 95-025 

Part 15 Rewrite: Contractincr bv Negotiations; 
Competitive Ranae Determinations 

Group A. Revisions 

We have commented on the issues in the order in which they 
are presented for Group A. Suggested deletions are lined through 
and proposed replacement text underlined- 

1. PAR 2,101. Definition of Best Value - The proposed definition 
should be changed as follows: "Best value means the outcome of 
an acquisition that, in the Government's estimation, provides the 
greatest overall benefit iii reuponaG to the rGquircmcnt based on 
all evaluation factors and significant subfac tors. including 
price, set forth in the solicita tion (see Subpart 15.1). " 

Rationale : The suggested change recognizes that best value is 
based on an evaluation of the proposal against various evaluation 
factors, as discussed in FAR Part 15. The General Accounting 
Office (GAO) , when reviewing protests involving best value 
procurements, will determine whether the procuring agency 
justified the source selection in accordance .with the stated 
evaluation factors, and any deviation from the evaluation factors 
will likely result in the protests being sustained. 

2. FAR 11 > 801. Preaward Testing , The proposed wording should be 
changed as follows: "Preaward testing or product demonstration, 
when required by the solicitation, need not should be conducted 
in accordance with a formal test plan that identifies performance 
requirements for outputs or service level s and describes the 
tests to be used to verifv or validate performance capabilities. 
The results of such tests may will be used to rate the proposal, 
to determine technical acceptability, or otherwise to evaluate 
the proposal . " 

Rationale s We believe that a test plan is desirable because, in 
best value procurements, procuring activities will be required to 
make cost/technical tradeoffs in deciding between competing 
proposals, A test plan would also provide a supportable basis 
for determining which product is technically superior- 
s' FAR 15.205. Issuing Solicitations , We are recommending the 
following provisions be added in a new paragraph: 

(c) Solicitations containing classified i nformation shall be 
issued only under the followin g circumstances: 

(1) The contracting officer has determine d that the 
classified information is necessary for potential offerors to 
develop offers . 



(2) The sollqitacion is properly ma rked as a clagsified^ 
document and references specific aa encv reaulationg that provide 
guidance on the procedures to be foll owed in the handling^ 
dissemination, and disposition of the classified information. 

(3) Recipients have the necessary se curity clearances an<a 
facilities to receive and safeg uarding the classified 
information . " 

Rationale ; The proposed wording is a rewrite of the current FAR 
15.408 and excludes any guidance on the issuance of solicitations 
containing classified information. FAR 15.205 should include 
guidance that is more specific to contracting officer 
responsibilities than the current guidance in PAR IS. 408 (b). 
which merely states that solicitations involving classified 
information shall be handled as prescribed by agency regulations. 

4. PAR 15.206. Amending the Sol iei tat ion. The proposed wording 
in paragraph (g) should be changed to read as follows: "If the 
proposal considered to be moDt ndvantageouo ■■ of best v^l^e to the 
Government (determined according to the established evaluation 
criteria) involves a departure from the stated requirements, the 
contracting officer shall amend the solicitation, provided, that 
this can be done without revealing to the other offerors the 
alternate solution proposed or any other information that is 
entitled to protection (jcc ID. 200 (b) (se? 15.207(1?) and 
15. 4 07(d) ) 15.406(e) ) ." 

Rationale : The suggested change to best value is for 
consistency. "Best value" is used instead of "most advantageous" 
throughout the subpart. The suggested reference changes refer to 
more appropriate FAR references. 

5. FAR 15.605. Preaward debriefing o f offerors. Part of the 
proposed language in paragraph (a) (2) related to delayed preaward 
briefings should be re -phrased to conform with the Code of 
Federal Regulations being implemented. We are striking through 
proposed language requiring further clarification and conformity 
as follows " However, if an offeror rcqucota a delayed briefing 
under thia pection, the date the offeror knew or ohould hnve ^ 
known thit baaio of a pjoteat for the purposco of 4 CFR 21.2(a) (2) - 
jhQll be Lhe date the offerog received notice of ita ex e luoion 
fgei ft i the competition. " 

Rationale : The Code of Federal Regulations provides in 4 CFR 
21 2(a) (2) • "Protests other than those covered by Paragraph [4 
CFR] (a) (1) . . . shall be filed not later than 10 days after the 
basis of protest is known or should have been known (whichever is 
earlier) , with the exception of protests challenging a 
procurement conducted on the basis of competitive proposals under 
which a debriefing iis requested, and, when requested, is 
required. In such cases, with respect to any protest basis which 
is known or should have been known either before or as a result 


of the debriefing/ the initial protest shall not be filed before 
the debriefing data offered to the protestor but shall be filed 
not later than 10 days after the date on which the debriefing is 
held, " (Underlining added for emphasis.) The poposed FAR 15.605 
language appears to conflict with the 4 CFR protest dates and the 
time allotted for filing a protest. 

6- FAR 15-606, Postaward debriefing of offerors . The proposed 
paragraph (a) (4) (ii) should be clarified and re-examined to 
comply with 4 CFR 21.2(a) (2) for reasons provided in Comment 6, 
above . 

7- FAR 3 6.520^ Contracting bv negotiation . For consistency, we 
recommend the proposed wording be changed as follows: . . the 
provision at 52-236-26, Preparation of Offers Proposals - 
Construction, when contracting by negotiation." 
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OFFICE OF THE INSPECTOR GENERAL, POD 
COMMENTS ON FAR CASE 95-02'9 



Part 15 Rewrite; Contracting bv» Negotiations y 
Competitive Range Determinations 

Group Revisions 

We have commented on the issues in the order in which they 
are presented for Group B. Suggested deletions are lined through 
and proposed replacement text underlined. 

1 . FAR 15,503-3 (q) Linitationa related to cogimercial items. We 

recommend Paragraph (c) (1) be revised to state: "Requests for 
sales data relating to commercial items shall be limited to data 
for the same or similar items actually sold commercially and to 
the government during a relevant time period. The contracting 
officer shall determine the relevant time period based on the 
volume of previous commercial and government sales > " 

Rationale : The proposed regulation on information that can be 
requested for commercial items is unclear. It provides no 
examples or explanation of "similar" items or the "relevant time 
period" that can be used to evaluate sources for requesting 
information to determine price reasonableness* 

The Federal Acquisition Streamlining Act (PASA) directed the 
use of commercial processes but also required the contractor to 
show that it sold the item in substantial quantities to the 
general public, without regard to the quantity of items that may 
be sold to the Federal Goveimmenz. The Federal Acquisition 
Reform Act (PARA) provides a commercial item exception to the 
requirement for certified cost or pricing data without requiring 
that the item be sold in substantial quantities or to the general 
public. As a result, many items previously only sold to the 
military may meet the new definition of commercial item though 
under FASA they did not- When commercial items previously not 
treated as such are new and unique or high- dollar, the Government 
may need to perform historical pricing analysis using all sources 
because commercial sales information related to one contractor is 
insufficient or not available. 

Only competition will yield sufficient information to 
evaluate price reasonableness. Unless competition and market - 
based pricing to increase both price reasonableness and cost 
realism probability can be obtained for previously sole-sourced 
parts, the Government must evaluate previous military sales. 
Recent GIG audits of major contractors (Boeing and Sundstrand) 
have demonstrated the problems with pricing commercial items 
using the new regulations. The contractors increased their 
prices for aircraft spare parts by 300 to 500 percent when the 
Government began procuring the parts as commercial items even 
though a contractor is still sole-source. 


2. FAR 15.504-1. Proposal analvei e teehniauea. We recommend the 
following clarif icacions and added coverage: 

a. The wording in paragraph 1(a) (4) should be revised to 
state: " Cost analysis may shall be used to evaluate information 
other than cost or pricing data. 

Rationale ; The change corresponds to wording in paragraph 
1(d) (2) which provides that cost realism analysis sh&ll be 
performed on competitive cost reimbursable contracts. Because 
price analysis does not cover cost elements, cost analysis must 
be used to perform cost realism. 

b. Paragraph (c) (2) (i) (C) provides that cost or pricing 
data and evaluation of cost elements may be verified using 
appropriately validated/calibrated parametric models or cost 
estimating relationships (CERs) . The guidance should be 
strengthened to specify that the Administrative Contracting 
Officer (ACO) or his representative should approve the parametric 
estimating techniques and cost estimating relationships before 
the contractor uses them in price proposals. Also, parametric 
models should only be approved for price proposals within the 
database range used to calibrate and validate the CER. 

Rationale : Unless the ACO determines the reasonableness of the 
CERs used, the risk of price or cost manipulation is high. 
Parametric estimating eliminates the need for traditional pricing 
support such as detailed wor)c breakdown structures, cost 
elements, hours, materials, and in some cases indirect rates. As 
a result, the Government does not have valuable information that 
could be used to evaluate reasonableness. Also, parametric 
estimates should only be used when they make sense for the 
present estimate. When parametric models are applied to values 
outside the validated range, the resulting estimates are less 
likely to be realistic. 

c. The guidance in paragraph (d) , Cost xealism analysis. 
should be expanded to include cost analysis techniques such as: 
bid comparisons; Independent Government Cost Estimates; and 
information already available in the form of forward pricing rate 
agreements, audited forward pricing labor and indirect rates, 
labor union agreements, or recently reviewed cost and pricing 
data. Guidelines should also be provided on what methods are 
appropriate in various circumstances. 

Rationale : Although the proposed guidance in paragraphs Kb), 
Price analysis, and 1(c), Cost analysis, is extensive, paragraph 
1(d) provides no comparable guidance for performing cost realism 
analysis. The proposed guidance should also identify specific 
techniques that may be used or give examples to demonstrate how 
to perform cost realism analysis. 
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Cost realism should be performed to identify 
unrealistically low offers for cost reimbursable contracts. The 
low offers usually represent contractor attempts to "buy- in" 
below actual costs to win the bid with the expectation to request 
'subsequent contract modifications to recover all costs. Cost 
reimbursable competitive proposals should be reviewed for cost 
realism to identify the tnost probable cost and to provide a basis 
for determining the best value to the Government in the source 
selection process. 

d. Language in paragraph l{f) (2) should be clarified as 
follows : "... contracting officers shall require that offerors 
identify in their proposals those items of oupply thafr they will 
not manufacture or to v ^ hich they will not contribute significant 
value that will not receive applications of d irect labor costs 
and related burden in order to develop the final product or 
contracted item , unless adequate price competition is expected." 

Rationale . The term "no significant value" is vague and will not 
facilitate the reaching of agreements between the Government and 
contractors. The guidance needs to be more specific, especially 
since the Government will rely on contractor self -governance to 
identify the supply items that will not become part of the 
product cost . 

3. FAR 15.504-2. Information to support proposal analysis. We 
recommend the following additions and clarifications: 

a- Section (a), Field Pricing Assistance, should include a 
requirement that the contracting officer contact the cognizant 
contract administration or audit office before requesti ng field 
pricing assistance . Coordination is essential to identify and 
request copies of information field offices may already have that 
may eliminate the need for additional field pricing assistance. 

Rationale ; The proposed guidance provides that the contracting 
officer should request field pricing assistance when the 
information available at the buying command is inadequate to 
determine a fair and reasonable price. Our recommendations 
support the DoD acquisition streamlining initiative for reducing 
unnecessary acquisition costs and conserving audit resources. 
The contracting officer should not request field pricing or audit 
reports when information is already available at either the 
buying command, the cognizant contract administrative or audit 
offices to determine a fair and reasonable price. The available 
information should be used to verify proposed rates, factors, and 
costs and evaluate cost reasonableness. The verification of 
costs can be confirmed using informal procedures instead of 
comprehensive written reports. The Defense Contract Audit Agency 
Contract Audit Manual provides for such .procedures . 

b. Section (c) , Audit assistance for prime or subcontracts, 
should include language in a new paragraph (5) to incorporate 
text eliminated in the existing FAR 15 . 805-5 (a) (1) provisions, as 
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on 

follows: '^ Recnaests for field pricing assistance sho uld be 
tailored to ask for minimum essential information needed to 
ensure a fair and reasonable price. Information of the type 
described in paragraphs (a) (1) (i) through (a) (1) (vi) of this 
subsection, which is often available to the contracting officer 
from the Administrative Contracting Officer or from the cognizant 
auditor, may be useful in determining the exten t of anv field 
pricing support that is needed The referenced subparagraphs 

(1) through (iv) , which give examples of the types of pricing 
information that may be available at the audit office, should 
also be added back. 

Rationale , The reinstated language gives examples of cost 
information that can assist the contracting officer in 
determining whether enough information is already available to 
determine reasonableness without requesting field pricing. 

4. FAR 15.504-3^ Subcontract pricing considerations . We 
recommend adding language in a new paragraph (c) (2) as follows; 
# * * 

(c) (2) When the contractor or hioher-tier subcon tractor 
will not perform the subcontract cost analvsis, the contr actor or 
higher-tier subcontractor shall submit or cause to be submitted 
by the subcontractor (s) . cost or pricin g data to the Government 
for subcontracts that are the lower of 

(i) SI. OOP. OOP or more or 

(ii) Both more than the pertinent cost or pricing data 
threshold and more than IP percent: of the prime contra ctor's 
proposed price , 

The proposed paragraphs (c) (2) through (c) (5) should be 
renumbered (c) (3) through (c) (6) accordingly. 

Rationale: We recommend retaining the $1 million threshold in 
the current FAR lS.8P6-2{a) for subcontracts with the 
understanding that field pricing is not required unless the 
contracting officer deems it necessary. We believe the raising 
of the threshold for subcontract information represents 
unacceptable risk of defective pricing as supported by GAO 
studies on the subject. Further, the submission of cost or 
pricing data is an assurance that a contractor has an adequate • 
estimating system. 

Contractors cannot comply with the stated requirement in 
paragraph (c) to analyze cost or pricing data before awarding a 
subcontract if the subcontractor does not provide a breakdown of 
rates, factors and direct costs or otherwise allow the contractor 
access to accounting records and provide support for the proposed 
costs. Subcontractors frequently refuse to disclose rate 
information to prime contractors for profit and competitive 
reasons- The Government should be alerted to instances where 
subcontractors deny contractors or higher tier subcontractors 
access to cost or pricing information. In those instances, the 
contracting officer must arrange for Government review of the 
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subcontractor data. The submission of the appropriate cost or 
pricing data reduces the cycle time for awarding contracts. 

5. FAR 15.504^4. Profit . The proposed wording in paragraph 

(c) (5) should be changed to: "The contracting officer shall not 
require any prospective contractor to submit breakouts or 
supporting rationale for its profit or fee objective but mav 
consider them if thev are submitted voluntarily , 

Rationale : FAR 15.903(e) presently includes a similar provision 
which guides contracting officers and contractors on the 
appropriate use of profit-related data that contractors may 
voluntarily submit to the Government. 

6. YKSL 15,506-3. Documenting the Negotiation. We recommend 
clarifying paragraph (b) as follows: "Whenever field pricing 
assistance has been obtained, the contracting officer shall 
forward a copy of the analyaia price negotiation memorandum to 
the office (s) providing assistance (audit, technical, and 
administrative contracting office) . " 

Rationale: Traditionally, contracting officers have routinely 
sent copies of price negotiation memorandums to the auditors, but 
not necessarily to the servicing Administrative Contracting 
Officer and not to the technical personnel. Therefore, if the 
intent is for all participating parties to receive copies of the 
price negotiation memorandums, those parties should be 
specifically identified. 

7. FAR 1S.507>1. Defective cost or pricing data . We recommend 
the following changes: 

a. Paragraph (b) (7) (i) should be clarified to state: "In 
addition to the price adjustment amount, the Government is 
entitled to recovery of any overpayment plus interest on «iy the 
overpayment . 

Rationale; Paragraph (b) (1) states that the Government is 
entitled to a price adjustment, including profit or fee, of any 
significant amount by which the price was increased because of 
defective data. Paragraph (b) (7) further states that the 
Government is entitled to interest on any overpayments but fails 
to emphasize the Government should collect the overpayment to 
prevent additional interest from accruing. 

Our reviews of defective pricing settlements have 
continually shown that contracting officers frequently 
misinterpret current, unclear FAR provisions on cost recovery. 
Contracting officers often neglect to recover overpayment amounts 
though they adjust the price and collect interest on any 
overpayment. Unless the FAR is clarified, that problem will 
continue . 


8 


b. Paragraph (b) (7) (iv) should be revised to state: "In the 
price rcdugticn modif - ication or demand letter , the contracting 
officer shall separately include. . 

Rationale ; The demand letter should separately include the 
repayment amount, the penalty amount (if any) , the interest 
through a specific date, and a statement that interest will 
continue to accrue until repayment is made. However, that 
information is not appropriate for the price adjustment contract 
modification. The modification should make the appropriate 
downward price adjustment and may discuss overpayment and 
interest collections, but should not include interest as part of 
the price adjustment. Interest must be deposited in a 
miscellaneous funds account that results in funds being returned 
to the Treasury and not the program office. Interest cahnot be 
reprogrammed, which is essentially what could happen if the 
interest is included as part of the price adjustment. 

8. FAR 15.507-2, Make-or-buv programs . We disagree with the 
proposed $10 million threshold for make-or-buy programs in 
paragraph (c) (2) . The current $S million threshold in 

FAR 15.703(b) should be retained. We are not aware of any 
reviews or studies that have shown the current $5 million 
threshold to result in an unnecessary administrative burden on 
contractors . 

9. FAR 15.508, Solicitation provisions and contract clauses. We 
recommend the following changes for consistency and clarity: 

a,. The proposed wording in paragraph (m) (4), Table 15-2, 
Cost Elements, paragraph (2), should be changed to read: . . 

In addition, provide a summary of your cost analysis and a copy 
of cost or pricing data submitted by the prospective source in 
support of each subcontract, or purchase order that is the lower 
ef' cither OlO.OQQ/OQQ Si. OOP, 000 or more, or both more than the 
pertinent cost or pricing data threshold and more than 10 percent 
of the prime contractor ' s proposed price - " 

Rationale : The basis for the recommended change is the same as 
in paragraph 8 for the proposed wording of FAR 15.504-3 (c) (1) . 

'b. The italicized subject headings included in the current 
FAR 15.804-8 on the same topics should be reinstated. 

Rationale : The italicized headings are helpful to frequent users 
of the FAR. 

10. FAR 52.215>41(a) . Exerriptioiis from cost or pricing data . For 
consistency, we recommend adding language to state that the 
contracting officer shall request cost information, other than 
cost or pricing data, to determine cost realism for cost 
reimbursable competitive proposals. 
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Rationale ; Since FAR 15 . 504-1. requires the contracting officer 
to evaluate cost realism of cost reimbursable competitive ^ 
procurements, the contract clause must be modified to require the 
contractor to submit the data necessary for the cost realism 
review and to allow the contracting officer to request the 
information. 

11. FAR 52.215-41 fa> (1) (ii) . The proposed language should be 
edited for consistency and to avoid misinterpretation, as 
follows: "For a commercial item exception, the offeror snail 
submit , at a minimum, information on prices at which the same _ 
item or similar items have previously ^^ensoldto the commercial 
market ^V^^ r,n^r^rnment . fit Tn^n^mum. that xo til|_jniO£m^£lsn 
must be adequate for evaluating the reasonableness of the price 
for this accpiisition. " 

Rationale: The recommended change is based on the same rationale 
as that stated for FAR 15.503-3 (c) in section 1 above. This FAR 
clause was never amended to implement the new FASA requirements 
for receiving a commercial item exemption. 

12. 52.21S-42fa)(l)(ii)(B) relates to subcontracts and 
should be revised for the same reason as FAR 52.215-41 (a) (1) Ui) • 
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Re: FAR Case 95-029 - 

Federal Acquisition Regulation 
Part 15 Rewrite 


The Household Goods Forwarders Association of 
America, Inc. (HHGFAA) submits these comments in re- 
sponse to the notice of the proposed revision of Part 
15 of the Federal Acquisition Regulation (FAR) in FAR 
Case 95-029, 62 Fed. Reg. 26640, et sea. , May 14, 1997. 

The HHGFAA is an association consisting, 
inter alia , of household goods freight forwarders, who 
are engaged in contracting directly with the Department 
of Defense (DoD) in the forwarding of household goods 
and personal effects of military service members and 
their dependents, as participants in the DoD Personal 
Property Program administered by the Military Traffic 
Management Command (MTMC). 

According to MTMC's records, 1,364 motor 
carriers and freight forwarders participate as prime 
contractors in the DoD Personal Property Program, 


including 161 household goods freight forwarders. The number of 
DoD-approved carriers that are small businesses is 1,194 or 87.5 
per cent of the 1,364 DoD approved carriers (MTMC Carrier Approv- 
al Statistics) . 

In addition, there are hundreds of small business 
moving and storage companies which participate in this program as 
subcontractors and which provide many of the required physical 
facilities, viz., trucks and warehouses. Further, many of these 
small business concerns have been developed to meet the needs of 
the DoD and their continued existence is dependent upon their 
ability to continue participation in DoD's Personal Property 
Program. 

The HHGFAA has a genuine interest in the proposed 
revision of Part 15 of the FAR because of the impact on its 
household goods freight forwarder members which are predominantly 
small business concerns. 

The HHGFAA previously filed comments on November 26, 
1996 in this FAR Case 95-029 and on September 17 and September 
25, 1996 in FAR Case 96-303, in opposition to the proposed 
Competitive Range Determination Rule, to show that adoption of 
that proposed rule inevitably will result in the exclusion of " 
many household goods freight forwarders, primarily small business 
concerns, from competing for contracts in the DoD programs. DoD 
has announced its intent to solicit future requirements under the 
FAR. The first MTMC personal property solicitation under the 
FAR, MTMC Solicitation DAMT01-97-R-3001 for minimum requirements 
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of $5,021,000 and maximum requirements of $75,000,000, was issued 
March 14, 1997 and is presently pending the outcome of GAO pro- 
tests based in large measure on solicitation restrictions which 
preclude small business concerns from effectively competing for 
contracts to be awarded. If the proposed revision is adopted the 
contracting officer would have unfettered discretion to limit the 
number of highly rated bids he will consider for award, thereby 
effectively eliminating the ability of these small business 
concerns to effectively pursue a protest with GAO. 

COMMENTS ON THE REVISED PROPOSED 
r.OMPETITIVE RANGE DETERMINAT ION RULE 

Proposed Rule 15.406(c) provides in pertinent part: 

(c) Competitive range . (1)... Based on the 
ratings of each proposal against all evaluation 
criteria, the contracting officer shall establish 
a competitive range comprised of those proposals 
most highly rated, unless the range is further 
reduced for purposes of efficiency pursuant to 
paragraph (c)(2) of this section. 

(2) After evaluating all proposals in accor- 
dance with 15.405(a) and 15.406(c)(1), the con- 
tracting officer may determine that the number of 
most highly rated proposals that might otherwise 
be included in the competitive range exceeds the 
number at which an efficient competition can be 
conducted. Provided the solicitation notifies 
offerors that the competitive range can be limited 
for purposes of efficiency — the contracting offi- 
cer may limit the number of proposals in the com- 
petitive range to the greatest number that will 
permit an efficient competition among the most 
highly rated proposals (10 U.S.C. 2305(b)(4) and 
41 U.S.C. 253b(d). 

The HHGFAA opposes the revised proposed Competitive 
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Range Determination Rule, 15.406(c),l^ on the ground that it 
confers unlimited discretion on the contracting officer to 
exclude qualified offerors from the competitive range that 
otherwise would have a reasonable chance of being selected for 
award under present FAR 15.609(a). Our specific objections to 
the proposed rule are: 

1 . The proposed rule is vague and indefinite because 
it does not define "efficient competition" nor does it provide 
criteria for determining the "greatest number [of offerors] that 
will permit an efficient competition." The proposed Competitive 
Range Determination Rule, 15.406(c), adopts, without explanation 
or guidance, the statutory language of section 4103 of the 
Federal Acquisition Reform Act of 1996 (FARA). The purpose of a 
rule is to implement a statute (which this proposed rule does not 
do); a rule, as here considered, which merely parrots the lan- 
guage of a statute serves no useful purpose. 

If the proposed rule were to be adopted, a contracting 
officer would have unfettered discretion to eliminate all but as 
few as two offerors from the competitive range. This restriction 
in the name of "efficient competition" is materially unfair to 

1 . The HHGFAA commends the elimination of former proposed rule 
15.406(b), which would have authorized a contracting officer, 
prior to issuance of the solicitation, to limit the number of 
offers to be included in the competitive range on the basis of 
"historical data" or because the agency does not have "resources 
available." Adoption of those provisions would have had a 
material adverse impact on the ability of small business concerns 
to compete for government contracts because a restriction in the 
solicitation on the number of offerors to be included in the 
competitive range would discourage small businesses from submit- 
ting proposals. 


highly rated offerors that would be excluded from the competitive 
range . 

We submit that this right of contracting officers 
arbitrarily to exclude highly rated offerors by citing ''efficien- 
cy" will have a particularly adverse impact on small business 
concerns by discouraging their participation in government 
procurements. As the Revised Initial Regulatory Flexibility 
Analysis (RIRFA) recognizes, "there are many small businesses 
that do not do business with the government because of the 
complexity of offering ; evaluation and award." At least under 
present FAR 15.609(a), a small business concern that has a 
reasonable chance of award is included in the competitive range 
and is considered for the purpose of contract award. Under the 
proposed rule, a small business will have the same expense in 
preparing its proposal, with less likelihood of receiving a con- 
tract award, despite presenting a highly-rated proposal, due to 
unlimited authority of a contracting officer to exclude highly- 
rated offerors early in the evaluation to achieve "efficiency". 
The proposed revision will disproportionately impact, through 
loss of revenues, small business concerns which are presently 
participating in government procurements and will discourage them 
from incurring the cost of preparing offers which can be arbi- 
trarily excluded from consideration for contract award. 

2. This unfairness to small business is exacerbated 
because the proposed Competitive Range Determination Rule does 
not provide any criteria to guide a contracting officer's deter- 
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mination of when the "number of most highly rated proposals that 
might otherwise be included in the competitive range exceeds the 
number at which an efficient competition can be conducted." 

Although the proposed rule directs that the competitive 
range be limited to the "greatest number" that will permit an 
efficient competition, this direction is materially inadequate 
because there are no criteria governing how this number is to be 
determined. For the reasons set forth in paragraph 1, this 
arbitrary restriction on competition by highly rated offerors has 
a more significant adverse impact on small business concerns. 

We also note that the revised RIRFA (p. 2) states that 
the proposed Part 15 revision will lower bid and proposal costs. 
We submit that small business concerns want a fair opportunity to 
compete for government contracts - not to sacrifice that opportu- 
nity to save on bid and proposal costs. 

RECOMMENDATIONS 
The HHGFAA submits that the Part 15 revision should: 

1 . Define what is meant by an "efficient competition" 
in proposed FAR 15.406(c). Unless "efficient competition" is de- 
fined, contracting officers will have unlimited discretion to 
exclude offerors on this ground, with a disproportionate adverse 
impact on the ability of small business concerns to compete for 
government contracts. 

2. Establish FAR guidelines for determining the 
minimum number of offerors in a competitive range. From the 
standpoint of small business, such guidelines are necessary to 
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prevent contracting officers from arbitrarily and unduly limiting 
the number of proposals to be included in the competitive range, 
especially where the pool of potential offerors consists of a 
significant number of small business concerns, such as in the DoD 
Personal Property Program. Unless contracting officers are 
restricted by regulation, the authority to limit the competitive 
range could be used by contracting officers as a means of dis- 
couraging small businesses from submitting offers by significant- 
ly reducing the likelihood that a small business concern's offer 
would be considered for award even if otherwise qualified for the 
competitive range. As stated above, this restriction on competi- 
tion by highly rated offerors falls with a heavy impact on small 
business concerns. 

3. Require that the competitive range established for 
multiple award procurements, such as the DoD Personal Property 
Program, in which HHGFAA members compete, reflects the extent of 
participation of small business concerns in past procurements. 
For example, if 3 of 15 contracts in a procurement historically 
had been awarded to small business concerns, the competitive 
range established should include a minimum of 20 per cent of 
small business offerors. If less than the specified percenta'ge 
of small business offerors meet the criteria for the competitive 
range, those small business offerors that meet the criteria 
should be included in the competitive range. This will go a long 
way to eliminate the concern of small business that the discre- 
tion embedded in the proposed regulations will not be exercised 


in a manner which disadvantages small business. 

4. Reaffirm in Part 15 of the FAR the government's 
commitment to utilizing qualified small business concerns in 
federal procurements. 

5. Require written tracking of all contracting 
officer communications with offerors prior to and after estab- 
lishment of the competitive range. (FAR 15.406). 

6. The HHGFAA reasserts its support of the SBA's 
Office of Advocacy's position that the Competitive Range Determi- 
nation Rule and the rewrite of FAR Part 15 should be considered 
as major rules subject to Office of Management and Budget (0MB) 
review under Executive Order 12866. (HHGFAA Comments, September 
17, 1996 at pp. 3-4). As the Office of Advocacy has stated, 
competed federal contracts in fiscal year 1995 represented about 
$130 billion or 64 per cent of all federal contracts, which sum 
is well in excess of the $100 million threshold of Executive 
Order 12866. Moreover, as the Office of Advocacy recognizes, 
these proposed FAR revisions will significantly alter the govern- 
ment contract principle of "full and open competition" and, as a 
result, adversely affect many small business concerns. 

For the above reasons, we request that the Competitive 
Range Determination Rule and the rewrite of Part 15 of the FAR 
not be adopted as proposed, that the amendments and alternatives 
discussed herein be implemented and that the proposed FAR revi- 
sions be submitted to 0MB for review in accordance with Executive 
Order No. 12866. 
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Respectfully submitted, 
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General Services Administration 
FAR Secretariat (VRS) 
.1800 F Streets^ NW. Room 4035 
Washington^ DC 20405 


Gentlemen/Ladies : 

We appreciate the opportunity to provide comments 
on FAR Case 95-029 (the revised proposed rule on the 
FAR Part 15 Rewrite) . We congratulate the Rewrite Team 
on the improvements made since publication of the 
initial rule. Particularly noteworthy is the increased 
flexibility the revisions provide in the source 
selection process. However, we offer the following 
comments and suggestions: 

1. 15.101-2 says that past performance can be 
evaluated in a LPTA source selection process, yet it 
also says that tradeoffs are not permitted and 

that proposals are evaluated for acceptability but not 
ranked. This is inconsistent with GAO case law, which 
has permitted the evaluation of past performance when 
it is used to make a relative comparison of offerors. 
Evaluating past performance on a go/no go basis could 
be viewed as a responsibility determination which could 
run afoul of the Small Business Administration's 
Certificate of Competency process. Although 
15.405(a) (2) also says that past performance evaluation 
is a "comparative assessment of past performance 
information" that is separate from a responsibility 
determination, the language in 15.101-2 does not permit 
such a tradeoff or comparison to be made. Can you have 
a low "cost" technically acceptable acquisition under 
15.101-2 (as opposed to a low priced technically 
acceptable acquisition?)" 

2. Recommend adding coverage on draft RFPs at 
15.203. We are advocates of draft RFPs since our 
experience reflects that they contribute to simplifying 
and enhancing the source selection process. 
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3 The Model Contract Format included in the 
original proposed rule is more streamlined and easier 
to use than the current Uniform Contract Format 
(15.204). We encourage its widespread use in DOD. 

4 15.208 (c) permits the acceptance of late 
proposals if (1) the contracting officer extends the ^ 
time for all; (2) the lateness was caused by government 
action or inaction; or (3) the lateness was beyond the 
offeror's control. Although this benefits the 
government by allowing the consideration of 
advantageous late proposal, it has great potential to 
be applied unfairly to different offerors, and provides 
a disincentive for offerors to submit timely proposals. 
If this is intended to apply only to the exceptional 
case then the circumstances when late proposals would 
be accepted should be narrowed so that it is clear when 
they apply. For example, outside time limit for 
accepting late proposals (e.g. 24 hours/one week) could 
be added, so that a proposal that is 3 "^o^^^^f ^^^^J^^,. ^ 
could not be accepted. In addition, you could describe 
the types of government actions (e.g. improper, 
intenJional) or outside causes that would invoke (2) or 
(3).) Absent such modification, a firm "late is late 
rule is preferable. 

5. 15.405(a) (2) (iv) defines a neutral rating as 
"one that neither rewards nor penalizes offerors 
without relevant performance history." It goes on to 
say that a neutral evaluation cannot affect an 
offeror's rating but "it may affect the offeror s 
ranking if a significant number of the other offerors 
participating in the acquisition have past performance 
ratings either above or below satisfactory." Although 
the proposed coverage is helpful in defining neutral, 
it has the effect of treating a neutral rating as an 
average rating, because it seems to require that an 
offeror with a neutral rating be placed m the middle 
of the scale. It should be made clear that, depending 
upon the inherent risk associated with the acquisition, 
being placed in the middle of the scale may result in a 
ranking of a low to moderate risk. Therefore, 
recommend that after the parenthetical reference to 41 
U.S.C. 405, the following statement be added: 
"Depending upon the inherent risk associated with the 
acquisition, an offeror with a neutral rating may be 
judged as posing a performance risk ranging from low to 
moderate . " 
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6. At 15.406, suggest adding a paragraph to 
address "Communications with potential offerors between 
solicitation issuance and receipt of proposals." With 
the shift toward more communications between the 
Government and contractors, we believe communications 
at this point would further enhance the process, 
ensuring clearer understanding of the Government's 
requirements and the contractors' ability to satisfy 
those requirements. However, the coverage should make 
it clear that the contracting officer will control any 
discussions during this period. 

7. 15.406(a) permits award without discussion, 
subject to clerical /minor errors and certain errors 
relating to past performance (relevance; information on 
which the offeror has not had a chance to comment) . 
Past performance communications are not advisable in 
this context, because they can be complex, and may, in 
a given acquisition, determine who gets the award. 

8. The language at 15.406(b) "Communications with 
offerors before establishment of the competitive range" 
is confusing. We believe contracting officers will 
have difficulty implementing it. This section will 
become a likely source of much litigation, which will 
undully delay the procurement process. Recommend 
elimination of 15.406(b) 1) . This language is 
restrictive and is inconsistent with the major shift 
toward more open communications. 

9. 15.406(b) permits communications with offerors 
before the competitive range is established to clarify 
perceived deficiencies, weaknesses, errors, omissions 
or mistakes. Recommend deleting the words "perceived 
deficiencies, weaknesses," because perceived 
deficiencies and weaknesses are not ambiguities. 

10. 15.406(d)(3) says that the contracting 
officer must discuss weaknesses, deficiencies, and 
other aspects of the proposal that could "be altered to 
enhance materially the proposal's potential for award." 
GAO requires that discussions be meaningful, so that 
offerors are informed of their deficiencies and given 
an opportunity to correct them. The language about 
materially enhancing an offeror's opportunity for award 
sounds more like technical leveling to force a proposal 
up to a certain level, rather than pointing out where a 
proposal fails to meet the government's requirements. 
Therefore, we recommend the language be changed to read 
"... aspects . . .that would prevent that proposal 
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from being selected for award." 15,407 (a) permits 
offerors to be eliminated from the competitive range 
after discussions have commenced without being given 
the opportunity to revise their proposals. As noted 
above, GAO may not find discussions to be meaningful 
unless offerors are given the opportunity to revise 
their proposals. 

11. We agree with the coverage in 15.406 (d) (3) 
permitting the government to tell an offeror that they 
are offering too much in the way of enhancements in a 
best value procurement. 

12. 15.407 allows proposal revisions only at the 
contracting officer's discretion. We recommend that 
you remove this artificial barrier and permit offerors 
to automatically revise their proposals as a result of 
discussions. The government will then have 
documentation to rely on when evaluating proposals. 

In addition, at the present time offerors may change 
anything in their BAFOs, unless they are specifically 
and expressly barred from the risk of having their 
proposal rating either increased or decreased. We 
should be relying on the wisdom of offerors to 
determine what they must change in their proposals, not 
the dictates of Contracting Officers. Prom a 
litigation standpoint, we open the door for many 
protests from losing offerors that the winner exceeded 
the scope of what is permissible in the revisions to 
the winner's proposal. 

13. Your description of unbalanced pricing at 
15.503-S is an improvement over the prior coverage 
because it is much less confusing. 

14. In light of the fact that the term 
"bargaining" is being introduced into the FAR for the 
first time, it would be better to give it its own 
definition in 15.001, rather than have it defined as a 
subpart of the definition of the term "negotiation." 

Enclosure 1 provides additional comments for your 
consideration, most of which are primarily editorial in 
nature . 
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We look forward to the dynamic changes and 
improvements in the source selection process that this 
proposed rule provides. My point of contact for this 
action is Mrs. Esther Morse, 703-695-3039. 


Sincerely, 



Edward G. Blgart 
Acting Deputy Assistant Secretary 
of the Army (Procurement) 


Enclosure 
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ADDITIONAL ARMY COMMENTS /Q"^ ^"^3^ 

14404-Uf)(2) Delete. Restriction to lowest price seems an unwarranted canyover from the 
faUed sealeibidding effort; at this point, ^mse of negotiation" should allow abest value tradeoff. 

15.002(b) Shorten to "minimize flie compleMty of the process, while maintaining impaitiaJ 
and comprehensive evaluation of all proposals," etc. 

15.103(c)(6) Delete. There should be no p«-set limit to give-and-take commt^cations in the 
course of oral presentations; by definition, these are not "discussions" (see 15 406d). (>ur 
experience with oral presentations shows that offerors expect, not unrewonably, that a face-to- 
face meeting of the principal participants parties will include some on-lhe-spot Sjve-and-take^^ 
reaction to lieir presentations. If this is denied, Ihe sessions become more a matter of theatrics 
than the **real.time interactive dialogue" which is their stated mtent. 

15.20Ka) Correct "is encouraged" to "are encouraged." 
15.201(e) For "needs to" substitute "desires to." 

15 204-2(h) and 15.204-3 Revise UCF narrative to clariftr distinction between Section H and 
Section Ii Section I should contain standard contract clauses whose text or detailed content is 
derived from FAR and its supplements, Section H the nonstandard clauses specific to the 
particular contract or to the contracting activity. 

15 206(f) Revise beginning for clarity, to read: "If. in the judgment of the contracting officer 
(based on market research or othenvise), an amendment proposed for issuance after offers have 
been received is so substantial as to exceed what prospective offerors could reasonab^^have 
anticipated, so that additional sources might likely have submitted offers had it been known to 
them,"etc. 

15.302 Revise to state the poUcy in general terms ("It is the policy of the Government to 
encourage the submission of new and innovative ideas to meet its present and future 
requirements."); then list particular programs which implement it, with FAR cites for each 
CTrograms and techniques used by the Government to implement this poUcy include Broad 
Agency Announcements (see 35.016)" etc.); then conclude "New and iimovativc ideas &at do 
not fall under topic areas publicized under those programs and techniques may be submitted as 
unsoUcited proposals." 

l5.306-2(a)(5) Delete superfluous (and ungrammatical) "who is." 

15.309(b) Change "each sheet" to "each page" or, preferably, "each portion" (to allow for 
electronic submission). 

15 404(dX3) Delete subparagraph (ii) at this time, change threshold in (i) later when the 
change takes effect Consider simplifying to one sentence: 'Tast perfonnance shall be evaluated 
... exceed $1,000,000; however, past performance need not be evaluated if ... (OFPP Policy 
Letter 92-5)." 
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... exceed $1.0iOO,00;0; however, pastperfonuance need not be evaluated if ... (OFPP ?oli 
Letter 92-5)." 


15 405 Add subparagraph: "(e) For restrictions on use of support contractor personnel in 
proposal evaluation see 37.203(d)." Absence of this very important cross-reference from current 
FAR has occasioned much conlusion among users. 

15 406(b)(1) This limitation on clarification is unnecessarily restrictive. Suppose one offer is 
clearly among the best (and so will certainly form part of any competitive range) but contains an 
ambiguity: if it means what the cvaluators hope it does, it wiU be a clear winner and award can 
be made without discussions. The proposed rule would needlessly preclude prompt resolubon of 
the uncertainty. 

15 408 aerification of the last sentence inay be desirable, indicating that quantification can 
be useful as a supporting rationale but is not to be considered the sole driver of the source 
selection decision. aot. simpUfy "provide quantification of the tradeofb" to read "quanUfy 
the tradeofEs.") 

15 503-1 Subsection title 'Trohibition on obtaining cost or pricing data" is confbsingly harsh 
wording, following immediately after the 15.503 section title "Obtaining cost or pricing data"; 
substitute "Circumstances precluding obtaining cost or pricing data" or the like. 

15 504-l(a)(2) and (3) appear surprisingly dismissive of price analysis, which has traditionally 
been advocated as a sanity check that should be utilized in every acquisition, e.g.. "You may be 
able to make a price decision using price analysis alone, but you cannot make an equally sound 
decision by relying solely on accounting and technical analyses of the proposed cost ti other 
words you must use price analysis on every procurement." (Armed Services Pricmg Manual, 
1986 paragraph 1 .6 "Pricing Dogma"). Recommend replacing subparagraph (2) with a 
statement similar to ASPM's. and deleting "When appropriate" from subparagraph (3). Some 
form of price analysis is always available, such as comparison with the historical cost of roughly 
similar items. 

15 504-1 (c)(2)(i)(A) Better to specify "any identified allowances for contingencies." to clarify 
that evaluators are to validate any contingency fimd(s) identified as such in the ctfntractor's 
proposal, but not to allow inflated numbers elsewhere to pass as provision for (unmenhoned) 
contingencies that may arise. 

15 504-1(0(2) The qualification "unless adequate price competition is expected" seems 
inappropriate; since the puijpose is to gatfier data fi)r consideration of breakout in future 
procurements, the circumstances of the instant procurement are irrelevant 

lS.504-3(c)(l)(ii) "Unless the coiitracting officer believes" should be "determines," since 
there should be a written record for the audit trail. 

l5.504-3(c)(5) Relocate misplaced "to the Government" to foUow "submit" 


Author: daniel^damanskisephil. fi8C.navy.mil at internet 
Date: 7/14/97 10:41 Wt 
Priority: Normal 
TO: farcase 95-029 at GSA-V 
Subject: FAR PART 15 REWRITE COMMENTS 

Subject: FAR PART 15 REWRITE COMMENTS 
Author: DANIEL DAMANSKIS at FISC-PHILA 
Date: 7/14/97 9:59 AM 

These comments are from a team of contracting officers at the following 
Navy contracting office: 

FISC Norfolk Detachment Philadelphia 
700 Robbins Avenue, Bldg. 2B 
Philadelphia, PA 19111-5082 

Point of Contact: Daniel Damanskis (215) 697-9730 
E-Mail Address: daniel-damanskisSphil. fiBC.navy.mil 

comments on FAR Part 15 Rewrite: 

regulation added to the FAR. 

Specific comments relating to Group A: 

J- <-i aflf Ication as to the distinction 

outside Of the iiu^ acquiaiuj. ^ rro4-4-4ncr an unfair advantage and the 

i^,.^.ti=n will l«d ™^ ?::nS."o"JU until »2ch l.t.r 

S'sr::;.uiSin s""j;n«pLai.i th. mt^^ity of .c^i.itio. 

process on individual actions. 

FAR 15.207(c): we co^^^^^^^ iJlJ-irad-d'^rr: 

Offerors may intent io-1 J -^:^,:J^:ran?:rsi^^^^^^^^ additional time 

format as an intentionally scramDiea contracting officer is not 

to respond to solicitations P*'^;*'"^*"^ additional time for submission 
permitted <^iBcretion to ^e^«™^;%iJ„iS\:"lt^^^^ The current language 
beyond that granted »ii^®"!"'" tj^"" to allow for resubmission 
appears to bind the contrac^^^ ^^^^ discretion a. 

trr^^iiJ "f fi^elhrfiU - granted to permit a resubmission of the 
offer via facsimile or electronically. 

»» 15.404(f).. W f~l thl. P«.9"P* •"»«" " 
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Cf) The solicitation shall also state, at a minimum, the relative (^/^^ 
iiiort!nce of all evaluation factor other than cost and price, when /^^^^ 
combined, in relation to cost and price. 

timitino the relative importance of non-price evaluation factors to the 
iSie c?o!«s of signif iHntly more important than, approximately e<iu*l to, 
Significantly less importlnt than is too restrictive. There are other 
^^iltions that Ly be appropriate in deciding the "^^^J-- «f,jhts the 
lource selection plan may want to utilize depending on the individual 

SJerisr"; could make the three choices as examples only by adding the 
^eJHe -iuch as- before listing the three specific choices. 
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Author t ddenni8@ngb-emh2.army.mil at internet 
Date: l/lA/^l 2:43 PM 
Priority: Normal 
TO: farcase 95-029 at GSA-V 
Subject: fwd: Comments on FAR Case 95-029 

Please see following message. 
Original Text 

Prom D DENNIS, on 07-14-97 2:35 PM: 
To: internet[9S-029ewww.g8a.govl 

Group A Comments 

General: Recommend a three to six month period for training after 
promulgation of the revision and prior to implementation. Implementation 
%rauld be permissive during this phase in period. 

Uniform contract format and Letter RFP's: 15.203(e) sets forth the 
circumstances when letter RFP's may be used. 

15.204 sets forth situations in which use of the uniform contract format 
need not be used and includes item (d) Letter requests for proposals. 
I agree that letter RFP's need not be in uniform contract format but 
recommend that IS. 204(d) be modified to indicate that contracts resulting 
from letter RFP's should comply with the uniform contract format. 

Late proposals: Proposed FAR 15.208(c)(1) provides that late 
proposals, modifications and other revisions may be accepted by the 
contracting officer provided — the contracting officer extends the due 
date for all offerors. Does this mean the PCO may extend the due date 
after the date and time for receipt of proposals has passed or only before 
proposals are due? 

Proposed FAR 15.208(c)(3) sets forth circumstances under which a 
contracting officer may accept late proposals, modifications and final 
revisions and includes the situation where in the 

contracting officers judgment the offeror demonstrates by submission of 
factual information the circumstances causing the late submission 

were beyond the immediate control of the offeror. What is -beyond the 
immediate control" of an offeror? , ^ j 

a. Late delivery by Federal Express or another carrier selected 

by the offeror to deliver the proposal? ^ ^ 

b. Traffic delays when the offeror is on the way to deliver the 

proposal? 

c. Heather? - 

Also see PAR 52.212-1 concerning late proposals. 
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General Services Administration 

FAR Secretariat (MVRS) BY HAND 

18th & F Streets, N.W.-Room 4037 
Washington, D.C. 20403 

Re: FAR Case 95-029 

Dear Sir or Madam: 

The Computer & Communications Industry Association is pleased to 
submit these comments on the FAR 15 Rewrite. Except as otherwise noted in 
these comments, all FAR references are to the FAR numbers in tiie proposed FAR 
15 Rewrite. 

Although this version of the FAR 15 Rewrite has some improvements over 
the September 12 draft, there are still a number of areas in which further work is 
reqxiired. The draft still permits unreasonable restrictions of competition tiiat are 
against the interests of both vendors and taxpayers. Our specific concerns are 
discussed below. 

FAR 15.1Ql-^~T.owest PHf p Technical ly Arceptable Source Selection Process 

CCIA applauds the FAR drafters' decision to remove language that would 
have given contracting officers impermissibly vague discretion regarding 
proposal revisions. CCIA beUeves tiiat tbis section is much improved as a result 
of this change. However, the section as revised raises a legal issue regarding tiie 
use of past performance evaluations. The proposed regulation provides that 
Tast performance shall be evaluated as a non-cost factor. . . ." and that offerors 
shall be evaluated to determine whether they meet or exceed "the acceptabiUty 
standards for non-cost factors." This language sfongly implies tiiat an offer not 
meeting the non-cost factors' acceptability standards (including tiie standards 
applicable to past performance) must be rejected. 

The proposed regulation creates a conflict regarding the evaluation of 
small businesses' past performance under the lowest price, technically acceptable 
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evaluation approach. GAO has already stated in one bid protest decision that 
SB A referral for a certificate of competency is mandatory when past performance 
is evaluated on a pass/fail basis, and the agency rejects a small business for 
failing the past performance standard. Sss T. He^d & CP- JPCv B-275783, March 
27, 1997. Accordingly, the regulation should direct contracting officers to refer 
any proposed rejection of a small business to the SBA so that the Certificate of 
Competency process can be completed. GAO has apparentiy made a simUar » 
recommendation. See Fpderal Contra cts Reports, Vol. 97, June 30, 1997 at 767. 
In light of these problems, the regulation should also advise contracting officers 
to strongly consider omitting the past performance evaluation factor, as 
permitted by proposed FAR 15.404 (d) (3) (iii), when using the lowest price, 
technically acceptable selection process. 

FAR l5.1Q2-M ii1H-Step SourrP Selection Technique 

Although this section is a significant improvement over the initial version, 
CCIA believes that the multi-step technique is still vague and of little utiUty. The 
regulation gives little guidance to contracting officers as to how this technique is 
supposed to work. Offerors are not required to submit "fuU proposals" initiaUy, 
but they must provide "at a minimum, the submission of statements of 
qualifications, proposed technical concepts and past performance and pricing 
informatioa" There is not much left for the subsequent, "full proposal." Also, 
agencies are supposed to evaluate the initial proposal submission using all of the 
solicitation's evaluation factors. These same factors will also be used at 
subsequent stages in the procurement. It is very difficult to see why multi-step 
provides any savings in time or expense over the normal procurement practice of 
evaluating initial proposals and establishing the competitive range. This point is 
particularly apt if the FAR 15 Rewrite's restrictive definition of the competitive 
range remains in effect. As proposed, multi-step source selection adds traps for 
the imwary while providing no improvement to the acquisition process. 

FAR 15.208-?iihTT>ission. Modification - Revision and Withdrawal of Proposals 

CCIA continues to question the need for the revision to the late proposals 
clause that is contained in FAR 15.208 (c) (3). In CCIA's view, the addition of 
further reasons to accept late proposals will only lead to needless litigation as to 
whether the offeror's proposal was late because of circumstances "beyond the 
immediate control of the offeror." There is no need for this new exception, 
particularly since contracting officers are already given the opportunity to accept 
any late proposal if they extend the due date for all offerors. (FAR 15.208 (c) (1)). 
By fairly enforcing the current late proposal rules, contracting officers are already 
achieving the desirable result of encouraging vendors to submit their proposals 
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on time. The proposed change will have the opposite effect, and truly represents 
a solution in search of a problem. 

The use of the phrase "immediate control" is also troubling. To our 
knowledge, this phrase has no current role in Government contract law. It is 
unclear what "immediate" (as opposed to proximate?) control means. The 
current default clause in FAR 52.249-8 excuses contractor defaults "if the faUure 
to perform the contract arises from causes beyond the control and without the 
fault or negligence of the Contractor." See current FAR 52.249-8 (c). At a 
minimum, the proposed exception to the late proposal rule should use language 
that has already been construed in an established body of law. CCIA also 
supports the GAO's suggestion that contracting officers should not invoke this 
proposed exception unless they determine that "it is unlikely that a competitive 
advantage wiU occur." Sg£ FpHpral Contrarts Reports. Vol. 97, June 30, 1997 at 
767. 

We do not, however, support the GAO's proposed addition of the word 
"improper" to FAR 15.209 (c) (2). Any Government action or inaction that causes 
a proposal to be late is, by definition, "improper". The proposed qualification 
does not contribute any clarity, and creates the ur\forhmate situation in which the 
Govenunent could reject a proposal whose lateness was caused by "proper" 
Goverrunent action or inaction, whatever that mear\s. 

FAR 15.405-P rnpn«;al F.valuaHon 

CCIA remains concerned that the FAR 15 Rewrite omits the language in 
current FAR 15.610 (c) (6), which requires the contracting officer to "[pjrovide the 
offeror an opportunity to discuss past performance iiiformation obtained from 
references on which the offeror had not had a previous opportunity to comment." 
CCIA believes that it is not enough simply to rely on the general provisions of 
FAR 15.406 (d), which define general criteria for commurucations with offerors. 
Past performance information is qualitatively different from other evaluation 
data that is gleaned from offerors' proposals, and for which the offeror is the only 
source. Past performance information comes from third parties whose reliability 
and motivations cannot be readily assessed by Government evaluators.^ The only 
reliable way of checking derogatory information is to obtain the offeror's 
rebuttal. In this manner, the Government will minimize the chance that biased or 
erroneous data will infect its evaluation. Since it is often hard to gauge the effect 
of derogatory ir\formation on an overall past performance evaluation, it is better 
to maintain current practice and allow offerors to address all derogatory 
information, rather than leaving it to contracting officers to decide which 
derogatory information should be discussed with offerors. 
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FAR 15.4Q6-C r>mpptirive Ran^e 

CCIA commends the FAR drafters for removing language that would 
have permitted a contracting officer to set an arbitrary Umit on the number of 
proposals that could be included in the competitive range before the first 
proposal was received. This provision was an invitation to irrational 
procurement, and was appropriately removed from the FAR. 

On the other hand, the proposed regulation on the competitive range 
(FAR 15 406 (c) (2)) still contains a competitive range test that is inconsistent with 
the structure established by the Federal Acquisition Reform Act (FARA) and the 
goals of full and open competition. 

FARA does not contain a statutory definition of the competitive range. 
This decision may be construed as an endorsement of the current regulatory test, 
which requires inclusion of all proposals that have a reasonable chance of 
receiving award. FARA permits the Government, in certain instances, to limit 
"the number of proposals in the competitive range, in accordance with the 
CTiteria spedfied in the solicitation, jo \he greatest number thf>t wfU permit an 
nffiripntrnmpetition among the offerors rated most highly in accordance with 
such criteria." (Emphasis added). Proposed FAR 15.406 (c) (2) limits ti^e 
competitive range to "those proposals most highly rated. . . Under this test, the 
agency would never have to include more than the two, top rated proposals in 
the competitive range. The proposed language does not require contractmg 
officers to include the "greatest number" of proposals in the competitive range. 

The proposed FAR language stands the statutory scheme on its head. 
FARA authorizes, in some procurements, Umiting the competitive range to the 
greatest number of proposals that will permit efficient competition. The 
proposed FAR 15 Rewrite permits a more restrictive Umitation of the competitive 
range than the exception in FARA. Why would a contracting officer ever invoke 
the exception, which requires inclusion of the greatest number of proposals, 
when the general rule in FAR 15.406 (c) (1) does not? Hie FAR 15 Rewrite 
allows, in aU procurements, a more restrictive definition of the competitive range 
than the test established in FARA for s£2m£ procurements. 

CCIA continues to believe that there is no need to revise the competitive 
range test that is contained in current FAR 15.609 (a). This test supports full and 
•open competition and has the additional advantage of clarity. Its terms have 
been sufficientiy litigated so that there will not be a new wave of protests to test 
its meaning. Since FARA specifically authorizes contracting officers to reduce 
the proposals in the competitive range for reasons of efficiency, the statute 
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eliminates any concern that the FAR's current, competitive range test wUl include 
too many proposals in too many procurements. CCIA also continues to believe 
that prior to promulgating a new, restrictive definition of the competitive range, 
it is better to implement an advisory downselect process and see whether this 
change addresses whatever problem the FAR drafters perceive. 

If the FAR drafters persist in advocating a new competitive range test, , 
then the new draft must at least convey the idea that the competitive range 
should include more proposals, rather than less. The competitive range is 
established at the point in the procurement where the Government's 
requirements are often in flux, and the chance for miscommunication is high. 
CCIA suggests that the drafters revise the language in proposed FAR 15.406 (c) 
to state that, "Based on the ratings of each proposal against aU evaluation criteria, 
the contracting officer shall estabUsh a competitive range comprised of aU highly 
rated proposals, unless the range is further reduced for purposes of efficiency 
pursuant to paragraph (c)(2) of this section." 

CCIA is also troubled by the FAR drafters' faUure to accept the regulatory 
challenge imposed by FARA to specify the conditions in which efficiency can be 
used to limit the competitive range. At a minimum, agencies should be required 
to take all reasonable steps to reduce the burden of the procurement process 
before excluding offerors from the competitive range. These steps include 
establishing page limits for proposals, electronic proposal submission and 
evaluation, and use of streamlined evaluation criteria that can be evaluated on a 
checklist basis. 

FAR 15.406- rnmmunications With Offerors 

Subsection (e) drops the current prohibitions contained in FAR 15.610 (e) 
against auction techniques. CCIA believes that this prohibition should be 
retained, and is not inconsistent with the types of information that proposed FAR 
15.406 (e) (3) permits contracting officers to reveal. 

FAR 15.4Q7-- T'T'^r"^^^ Revisions 

Subsection (b) is significantly improved over the prior version. CCIA 
believes that some additional changes will further improve this section. First, 
offerors should be given an opportunity to revise their proposals prior to 
establishing a second, competitive range. This step is necessary to insure that 
proposals are properly evaluated before they are excluded from the 
procurement. Second, the regulation should provide that each offeror will 
receive equal amounts of time for proposal revisions (unless otherwise agreed 
between the offeror and the Government). Although CCIA does not believe that 


. ^^ ^ Q , . 'i 

General Services Administration / ) ✓ . i> / J/ 

Page 6 

July 14, 1997 / 


common cut-offs are necessary for each round of revisions prior to BAFOs, 
offerors must be treated fairly. The best way to avoid unfairness is simply to give 
everyone equal time for revisions, even if the submission of revisions (prior to 
final proposal revisions) is staggered. 

CCIA is also puzzled by the language in FAR 15.407 (a) allowing the 
Government to exclude from the procurement an offeror that was initially 
included in the competitive range "whether or not all material aspects of the 

proposal have been discussed " This implies that the first stage is 

meaningless and that an offeror may be peremptorily excluded from a 
procurement because his proposal has been surpassed by other offerors who 
have had the benefit of full discussions with the Government Under the 
proposed regulatory scheme, a contracting officer could hold discussions with 
some, but not all offerors or hold full discussions with some offerors and partial 
discussions with others. The opportunities for unfair treatment in this proposal 
are troubling. The proposed regulation is a dramatic departure from current law, 
which permits a proposal to be excluded in a second determination of the 
competitive range only after the contracting officer complies with current FAR 
15.610 (b), which requires discussions "with all responsible offerors who submit 
proposals within the competitive range." 

FAR 15.606~PQStaward Debriefing o f Offerors 

This section contains two provisions regarding the timeliness of protests 
(15.606 (a) (4) (ii), (iii)) that should be deleted. A similar provision is also 
contained in FAR 15.605 (a) (1). Both regulations purport to interpret the 
timeliness rules established by GAO in 4 CFR § 21. As a policy matter, CCIA 
believes that the GAO bid protest system should be administered by the GAO 
through its regulations and decisions, and not through the FAR. The inclusion of 
FAR provisions on matters within GAO's purview creates a potential for conflict 
that should be avoided. 

These provisions are also bad policy. By arbitrarily starting the deadline 
for protesting at a point where the offeror lacks significant information, the 
regulation encourages protests based on rumor, speculation or the 
imderstandable desire to avoid rejection based on untimeliness. The regulation 
also penalizes offerors who request delayed debriefings. There are good reasons 
for making this request. The amoimt of information that can be conveyed at a 
j)ost-award debriefing is significantly greater than the amount of information 
provided in a pre-award debriefing. An offeror should be allowed to make a 
reasoned business decision as to whether a protest is appropriate based on as full 
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an understanding as possible of the basis for award and the offeror's competitive 
position in the procurement. 

Finally, the proposed regulations are based on a serious factual error. The 
decision to start tiie protest clock rimning when an offeror is excluded from the 
competitive range, or when he receives notice of award assumes that the offeror 
will always have adequate information, on those dates, regarding ihe decision to 
protest. But the notice that an offeror has been excluded from the competitive 
range, for example, often conveys no more than that the offeror has been 
excluded. The receipt of notice does not tell tiie offeror how, why, or on what 
basis the Government made its decision. To state by regulatory fiat tiiat 
timeliness rvms from receipt of notice assumes facts regarding the offeror's 
knowledge that are very frequently untrue. 

FAR 15.6Q8-Discovery o f Mistakes 

This provision defines the rules that apply to mistakes discovered after 
award. Current FAR 15.607 contains useful procedures regarding the disclosure 
of mistakes before award. We believe that these procedures should be retained 
in the FAR 15 Rewrite. 

We appreciate the opportunity to provide these comments, and would be 
pleased to discuss these matters furtiier at your convenience. 


Sincerely, 



Edward J. Black 
President 
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General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW 
Room 4035 

Washington, DC 20405 


Re: FAR case 95-029 


The Associated General Contractors of America (AGC) appreciates the opportunity to 
comment on the above-referenced proposed rule. AGC represents more than 33,000 of the 
United States construction industry's leading firms, including 7,500 general contractors. AGC 
member firms are engaged in the construction of the nation's conunercial buildings, factories, 
warehouses, highways, bridges, airports, water works facilities, waste treatment facilities, dams, 
water conservation projects, defense facilities, multi-family housing projects, and site preparation 
and utilities installation for housing developments. 

[1] Industry impact 

In 1995, federal construction spending totaled over $16 billion. Changes proposed under 
the rewrite to FAR 1 5 will have significant impacts on the way federal construction 
contracts are negotiated. In particular, AGC is concerned over how the proposed changes 
will affect small businesses, which account for approximately 95% of AGC's 
membership. In this regard, AGC is concerned with the Government's decision not to 
certify this proposed rule as a "major rule." This failure means that the proposed rule will 
not be subject to a review under the Small Business Regulatory Enforcement Fairness Act 
(SBREFA), which was enacted to protect small businesses firom enforcement of arbitrary 
or harmful rules without offsetting benefits. 


THE FULL SERVICE CONSTRUCTION ASSOCUTION FOR FULL SERVICE MEMBERS 


15.101-2 Lowest price technically acceptable source selection process. 


AGC suggests that "[c]onunumcations," as incorporated under 15. 101 -2(b)(4), should be 
Umited to clarifications and should not be used in a manner that would allow preferred 
offerors an opportunity to improve their proposal. 

15.102 Multi-step source selection technique. 

AGC is concerned that under 15.102(c) offerors who are eliminated from the competitive 
range following the initial competitive range determination are unable to participate ". . . 
in any subsequent step." AGC suggests that when a solicitation has been significantly 
amended, an offeror who has previously been eliminated from the competitive range may 
deserve to be reinserted into the competitive range based on the significantiy changed 
circumstances. 15.102(c) should be revised to provide this discretion to the contracung 
officer. 

15.103 Oral presentations. 

AGC generally supports cost-effective oral presentations. AGC is concerned, however, 
that the proposed rule does not provide sufficient guidance for ensuring that oral 
presentations are as fair and cost effective as possible. AGC suggests that cost-effective 
parameters be established for structuring oral presentations. AGC further suggests that a 
videotape or audiotape of all oral presentations should be required under 15.103(d) to 
assist agency decisionmakers and others with an accurate record for reflection and 
review. 

15.201 Presolicitation exchanges with industry. 

AGC is concerned that one-on-one meetings under 15.201(c)(4) could remove the 
appearance of impartiality from a competition. AGC suggests deleting this subpart. 

15.205 Issuing solicitations. 

AGC encourages agencies to make all solicitation sets available free of charge to industry 
associations and other not-for-profit organizations for purposes of making the solicitation 
sets widely available. 

15.206 Amending the solicitation. 

AGC suggests revising 15.206(e) so that all offerors of a solicitation, including those who 
have been elimmated from the competitive range, receive amendments to the solicitation. 
As discussed in section 2 of this comment, AGC believes that offerors previously 
removed from the competitive range should be allowed to rejoin the competitive range 
based on an amendment to the solicitation. 


AGC believes that 15.206(g) is unfair. A new solicitation should occur if the 
Government plans to award a contract based on a departure from its stated requirements. 

15.207 Handling proposals and information. 

AGC believes that the issue of timely resubmission is not adequately addressed under 
15.207(c). Although the contracting officer is required to noufy an offeror immediately 
if resubmission, due to the unascertainability of the submitted document, is required, the 
resubmission is not required to occur immediately. AGC believes the Government 
should provide safeguards to prevent an appearance of purposeful delay. 

15.405 Proposal evaluation. 

Given the increasing importance of the collection and use of past perfonnance 
information in the selection process, AGC believes it is importent tiiat the Government 
move toward a system that is fair and impartial to all parties. AGC suggests 
modifications to 1 5 .406 which will effectuate fair procedures for past performance 
information evaluations. 

Past performance. 

General note on past performance: The proposed Part 15 rewrite properly acknowledges 
the importance of past performance information in the source selection process. 
However, because the proposed rewrite does not require all apparent deficiencies m a 
contractor's past performance to be discussed during the evaluation process, it falls short 
of both adequately protecting contractor rights and ensuring that the Govermnent does 
business with those contractors that are properly qualified. As such. AGC proposes 
revisions to these rules that would require contracting officers to explam Mly all 
deficiencies in every offeror's past perforaiance information at any stage where a decision 
is beiig made that would affect the rights of that offeror (e.g., award without discussions, 
establishment of the competitive range, and source selecUon decision). 

AGC believes these modifications are necessary in order to ensure that source selection 
officials are relying on complete, accurate, and current past performance mformation. At 
present there is no uniform system in place throughout the Government concenmig 
performance reviews for contractors. Recent judicial decisions (as well as rulmgs from 
Sie Comptroller General) make it clear that the lack of uniformity concermng the 
generation, analysis, and reporting of past performance mformaUon has oftentmies 
resulted in source selection officials using information that is not the most current or 


accurate. 


The approach AGC suggests would ensure that offerors and source selection officials 
would have the opportunity to discuss openly and freely that information withm the 
source selection official's possession relating to each offeror's past performance. AGL 
suggests the follovdng modifications pursuant to past performance evaluations: 


Under 15 406(a)(1), delete the parenthetical expression that follows the words 

. . aspects of proposals ..." and insert the foUowing new sentence: "Whenever 
the Government determines that it is appropriate to make award without 
discussions, the Government shall nonetheless provide all offerors that received 
less than the maximum possible score, ranking, rating or evaluation on the past 
performance element(s) of the evaluation criteria the opportunity to address the 
reasons therefore and amend their proposals accordingly before any final award 
decision is made." 

Under 15.406(b)(3), delete section "(ii)". 

Under 15.406(b)(4), revise to read as follows: "Shall address all adverse past^ 
performance information that caused any offeror to receive less than the 
maximum possible score, ranking, rating or evaluation on tiie past performance 
element(s) of tiie evaluation criteria, irrespective of whetiier the offeror previously 
had an opportunity to comment upon such information." 

Under 15.406(d). insert new section (4) as follows: "The contracting officer shall 
discuss witii each offeror still being considered for award all information m tiie 
Government's possession tiiat caused any offeror to receive less tiian tiie 
maximum possible score, ranking, rating or evaluation on tiie past performance 
element(s) of tiie evaluation criteria, and provide any such offeror tiie opportumty 
to address tiie reasons tiierefore and amend its proposal accordingly before any 
final award decision is made." 

15.406 Communications with offerors. 

AGC is concerned tiiat appropriate safeguards have not been sufificientiy established to 
prevent charges of partiality based on communications and/or discussions which are 
allowed to occur under 1 5.406 as proposed. 

Under 15 406(b)(2), it appears tiie Government may enter into communications which 
could extend beyond merely clarifying a nonunderstood provision in a proposal. Clearly, 
tiie government could "facilitate tiie Government's evaluation process" by umntentionally 
or intentionally coaching an offeror during a communication, notwitiistandmg tiie 
government's disclaimer later in tiiis section. Communications should be narrowly 
tailored to allow tiie government to gain a full understanding of a proposal but not to 
allow tiie Government to provide an advantage to any particular offeror. 

AGC continues to maintain tiiat determination of tiie competitive range is a problem. 
Under 15 406(c)(1), agencies are required to establish a competitive range based on 
proposals from tiie "most highly rated" offerors, unless tiie range needs to be reduced 
for reasons of government efiSciency. 15.406(c)(2) allows tiie contracting oflBcer to hmit 
tiie competitive range to "tiie greatest number tiiat will permit an efficient competiUon 
among tiie most highly rated proposals." This language can result in a competiUve range 


consisting of one preferred offeror, who then becomes the only offeror to submit a final 
proposal. This interpretation is facilitated by an exemption to the requirement to obtain 
cost or pricing data, 1 5.503-1 (c)(l)(iii), which considers as "adequate price competition" 
- for purposes of exempting an offeror from providing cost or pricing data -- acquisitions 
where only one proposal is actually received and the offeror had no expectation of 
competition. It is hard to contemplate a competition of one as competitive. AGC 
therefore encourages the Government to disallow down-selection of offerors based solely 
on efficiency. 

AGC also has concerns over the conduct and purpose of "discussions" which take place 
with offerors determined to be in the competitive range. AGC is concerned generally 
over the possibility that offerors can be treated unequally by a contracting officer. \ 
Adequate safeguards to prevent a "better discussion" with a preferred offeror are not 
apparent. 

A further concern is that 15.406(d)(3) can be read as encouraging contracting officers to 
engage in bid shopping. This can particularly be a concem where agencies have 
established weighted guidelines for profit or fee prenegotiation objectives and contracting 
officers are concerned about deviating from the prenegotation standard, despite what the 
market may be indicating. AGC applauds policy guidance on profit set forth in sections 
15.504-4(a)(3) and 15.505(a) and encourages the government to instruct contracting 
officers that the purpose of "discussions" should not be to reduce contractor profit to zero. 

112] 15.503 Obtaining cost or pricing data. 

AGC is concerned that 15.503-l(c)(l)(iii), which considers as "adequate price 
competition" ~ for purposes of exempting an offeror from providing cost or pricing data 
- acquisitions where only one proposal is actually received and the offeror had no 
expectation of competition, provides an opportunity for contracting officers to limit the 
competitive range unfairly. AGC believes that by definition there can not be "adequate 
price competition" where only one offeror submits a proposal. Therefore, AGC suggests 
that 15.503-l(c)(l)(iu) be deleted. 

[13] 15.504-1 Proposal analysis techniques. 

AGC is concerned that adequate guidelines have not been established for performing a 
cost realism analysis under 15.504.1(d). AGC notes that the appearance of impartiality 
can be lost if it appears that a probable cost determination under 15.504-l(d)(2)(ii) 
benefits a preferred offeror. '• 

(141 15.504-4 Profit. 

AGC is concerned that 15.504-4(c)(6) not be interpreted by contracting officers to mean 
that change orders for the same type of work should always be assigned the same target 
profit or fee. Each construction project is unique and contracting officers should always 


consider the particular circumstances involved in a change or modification, even though 
the work involved may look similar to previous actions. 

15.505 Price negotiation. 

AGC applauds the policy guidance at 15.505(a) reading: "... A fair and reasonable price 
does not require that agreement be reached on every element of cost, nor is it mandatory 
that the agreed price be within the contracting officer's initial negotiation position. . . 
AGC agrees with the Government that best value will result from a negotiation that is 
governed by the market. 

15.507-1 Defective cost or pricing data. 

AGC believes the standard at 1 5.507-1 (b)(6)(ii) is impossible to prove. The language 
allows a contracting officer to disallow an otherwise allowable contractor offset of 
defective cost or pricing data if "[t]he government proves that the facts demonstrate that 
the price would not have increased in the amount to be offset even if the available data 
had been submitted before the date of agreement on price." This provision could result in 
lengthy and costly litigation. It should therefore be deleted. 

AGC is also concerned regarding the treatment of prime contractors relative to 
subcontractors and certification of defective cost or pricing data under 15.507-l(e). This 
section allows contracting officers to reduce the prime contract price when prime 
contractors have certified defective subcontractor cost or pricing data. AGC believes a 
"good faith reliance" exception to the prime contract price reduction should exist for 
prime contractors who do not have knowledge of the defect or could not have gained 
knowledge of the defect with due diUgence, unless the exception would provide a 
"significant windfall profit" to the prime contractor. 

15.605 Preaward debriefing of offerors. 

AGC believes a clarification is necessary under 15.605(a)(2). If an offeror under this 
section does not submit a timely written request for a preaward or delayed debriefing due 
to the direction of the contracting officer, for the purposes of 4 CFR 21 .2(a)(2) timeliness 
shall be determined using the date the offeror submits a written request for a preaward or 
delayed debriefmg as the date of notice of exclusion from the competition. 

15.607 Protests against award. 

AGC encourages the Government to delete "and are requested to submit revised 
proposals." from 15.607(b)(2). This language can be read to enable the government to 
select preferred offerors to the exclusion of other qualified offerors, including the 
protestor, who were in the competitive range on a protested award. 


AGC recognizes and appreciates the hard work the Government has undertaken in 
addressing the many issues involved in federal negotiated contract regulations. At the 
Govenunenfs request, AGC welcomes the opportunity to discuss or clarify these comments. 



Christopher S. Monek 
Executive Director 
Market Services 



FAR Secretariat (MVRS) 
18th & F Streets, N.W. 
Room 4035 


Washington, DC 20405 

Re: FAR Case 95-029 - FAR Part 15 Rewrite, Qroup B 


Dear Sir or Madam: 

The Office of Inspector General (OIG) , General Services 
Administration (GSA) , appreciates the opportunity to submit its 
comments on FAR Case 95-029, a proposed rule which would rewrite 
FAR Part 15, Contracting by Negotiation, in order to ''infuse 
innovative techniques into the source selection process, simplify 
the process, and facilitate the acquisition of best value.'' Our 
sole comment relates to the proposed coverage, at section 15.504- 
2, which would provide guidance to contracting officers on when to 
request audit assistance in negotiating contracts. As you may 
know, GSA OIG auditors perform, at the request of contracting 
officials, audit reviews and prepare field pricing reports on 
proposals for negotiated contracts. 

Current FAR coverage provides, at section 15 . 805-5 (a) (1) , that 
contracting officials shall reqpiest a field pricing report before 
negotiating any contracting actions above $500,000 unless they 
have available adequate information to determine price 
reasonableness. Proposed section 15.504-2 (a) would provide that 
contracting officers ^^should request field pricing assistance when 
the information available at the buying activity is inadequate to 
determine a fair and reasonable price. We would advocate 
retaining the current standard which, while it provides 
contracting officials with sufficient flexibility and 
appropriately vests them with discretion on a case -by-case basis 
to not require field pricing support if appropriate, nevertheless 
affirmatively sets out the threshold of $500,000 and requires 
contracting officers to obtain field pricing support in instances 
where adequate price reasonableness information is not available 
for contracting actions over that threshold. We feel the current 
regulatory language more appropriately emphasizes and encourages 

18th and "F'' Streets, NW. Washington, DC 20405 


the use of field pricing support to aid in the negotiation of 
significant contracting actions. 

If you have any questions relating to these comments, please feel 
free to call Kathleen S. Tighe, Counsel to the Inspector General 
on (202) 501-1932. 


Sincerely, 

William R. Barton 
Inspector General 
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Re: FAR Case 95-029 - FAR Part 15 Rewrite, Group B 
Dear Sir or Madam: 

The Office of Inspector General (OIG) , General Services 
Administration (GSA) , appreciates the opportunity to submit its 
comments on FAR Case 95-029, a proposed rule which would rewrite 
FAR Part 15, Contracting by Negotiation, in order to "infuse 
innovative techniques into the source selection process, simplify 
the process, and facilitate the acquisition of best value." Our 
sole comment relates to the proposed coverage, at section 15.504- 
2, which would provide guidance to contracting officers on when to 
request audit assistance in negotiating contracts. As you may 
know, GSA OIG auditors perform, at the request of contracting 
officials, audit reviews and prepare field pricing reports on 
proposals for negotiated contracts. 

Current FAR coverage provides, at section 15.805-5 (a) (1) , that 
contracting officials shall request a field pricing report before 
negotiating any contracting actions above $500,000 unless they 
have available adequate information to determine price 
reasonableness. Proposed section 15.504-2 (a) would provide that 
contracting officers "should request field pricing assistance when 
the information available at the buying activity is inadequate to 
determine a fair and reasonable price." We would advocate 
retaining the current standard which, while it provides 
contracting officials with sufficient flexibility and 
appropriately vests them with discretion on a case-by-case basis 
to not require field pricing support if appropriate, nevertheless 
affirmatively sets out the threshold of $500,000 and requires 
contracting officers to obtain field pricing support in instances 
where adequate price reasonableness information is not available 
for contracting actions over that threshold. We feel the current 
regulatory language more appropriately emphasizes and encourages 

18th and "F" Streets, NW, Washington, DC 20406 


Vtu^rM Paoer 



the use of field pricing support to aid in the negotiation of 
significant contracting actions. 

If you have any questions relating to these comments, please feel 
free to call Kathleen S. Tighe, Counsel to the Inspector General 
on (202) 501-1932. 


Sincerely, 

William R. Barton 
Inspector General 
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UNITED STATES ENVIHONM6NTAL PROTECTION AGENCY 
WASHINGTON; D.C. 20460 


JUL. I I 1997 


OFFICE OF 
AOMINIsmATtON 
AND RESOURCES 
MANAGEMENT 


Me. Sharon A. Kiser 
General Services Administration 

PAR Secretariat (MVRS) \ 
1800 F Street, NW, Room 4037 
Waehincton, DC 20405 

Re: FJR.Case 95-029 

Dear Ms - Kiser: 

TUs is in response to the proposed rule 95-029, Part 15 
RewritJ: Contracting by Negotiation and Competitive Range 
Determinations. The Environmental Protection Agency (EPA) has 
the fojlowing comments regarding the rewrite: 

The evaluation factors and subf actors in FAR 15.404 
have eliminated the environmental objectives as 
prescribed in Executive Order 12873 dated October 20, 
19 93, Federal Acquisition. Recycling, and Waste 
Pievtsiitiuii. These objectives are currently set forth 
in FAR 15.605. EPA favors retaining the environmental 
obiectives, which are addressed in FAR Part 23, as 
evaluation factors. 

FAR 1.102-2(0 (3) States in the second sentence that 
~A11 contractors and prospective contractors shall be 
treated fairly and impartially, but r«e«d not. b*s treated 
the same." While we agree with this concept, it 
represents a dramatic shift from previous policy as it 
pertains to source selection. One could argue that it 
would be difficult to treat prospective contractors 
fairly and impartially if they are not. afforded hh* 
same treatment. Consideration should be given to 
revising the sentence to read as follows: '"...The goal 
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of participants in the system is to treat all- 
contractors and prospective contractors fairly and 
impartially, . 

PAR 6.101(b) states in part that ^^Contracting officers 
shall provide for full and open competition. . .that [is] 
best suited to the circumstances of the contract action 
and consistent with the need to fulfill the 
Government's requiremcnto efficiently." It is unclear 
what is implied or intended by the statement ...fulfill 
the Government ' s requirements ef f iciently. • • " 

i 

FAR 15,000, which addresses the scope of the part, 
omits any reference to limited compctitiono ouch as 
acquisitions conducted under FAR 6.2, Pull and Open 
Competition After Exclusion of Sources. The scope of 
Part 15 should clearly state that it applies to 
competitive, noncompetitive, and limited competitive 
nego t i at ed procurement s . 

FAR 15.001 Definitions, This section as a whole does 
not recognize communications or discussions with 
offerors which occur before receipt of proposals. 
Language should be added to include couuiiuxilcations or 
clarifications which may be necessary during the period 
between solicitation issuance and receipt of proposals. 

FAR 15.001 Definitions- -Communications: it should 
indicate Lhut communications occur after the receipt of 
initial proposals. 

FAR 15.001 Definitions- -Negotiation: it should 
indicate that negotiation occurs after receipt and 
evaluation of inicial proposals. 

FAR 15.001 Definitions- -Proposal modifications it 
should state that it is a change made to a proposal . 
before the solicitation's (or an amendment to the 
solicitation's) closing date and time. 

FAR 15.002 addrp.RflftS types of negotiated acquisition. 
It should .also refer to acquisitions with limited 
competition- . In 15.400 the scope of the subpart has 
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of participants in the system is to treat all 
contractors and prospective contractors fairly and 
impartially. . 

FAR 6.101(b) flhates in part that ^^Contracting officers 
shall provide for full and open competition. . .that [is] 
best suited to the circumstances of the contract action 
and consistent with the need to fulfill the 
Government's requirements efficiently." It is unclear 
what IB implied or intended by the statemexiL ...fulfill 
the Government's requirements efficiently...'' 

i?'AR 15.000, which addresses the scope of the part, * 
omits any reference to limited competitions such as 
acquj fli tiong conducted under FAR £.2, Full and Open 
Competition After Exclusion of Sources. The scope of 
Part 15 should clearly state that it applies to 
competitive, noncompetitive, and limited competitive 
negotiated procurements. 

FAR 15.001 Definitions. This section as a whole does 
not recognize communications or discussions with 
offerors which occur before receipt of proposals. 
Language should be added to include communications or 
clarif ieationo which may be necessary during the period 
between solicitation issuance and receipt of proposals. 

PAR 15.001 Def initions--Communications: it should 
indicate that communications occur after the receipt of 
i&ltiaX proposals, 

FAR 15.001 Def initions- -Negotiation: it should 
indicate that negotiation occurs after receipt and 
evaluation of initial proposals. 

FAR 15.001 Def initions- -Proposal modification: it 
should state that it is a change made to a proposal . 
before the solicitation's (or an amendment to the 
solicitation's) closing date and time. 

FAR 15.002 addresses types of negotiated acquisition. 
It should .also refer to ^cquioitionc with limited 
competition. . In 15.400 the scope of the subpart has 
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the same omission; the scope should refer to limited 
competitions . 

FAR 15.100 Scope of the siibpart on Source Selection 
Processes and Techniques should be enhanced by adding 
the following sentence at the end of the section: 
"Other acquisition processes and techniques may be used 
to design acquisition strategies as appropriate to the 
specific circumstancea of the <icquisition. " 

FAR 15.101-1 in discussing the trade-off process should 
address a trade-off analysis in which award is made .to 
an offeror other than the highest technically rated 
offeror. 

FAR 15.103 in addressing oral presentations at the end 
of the introductory paragraph should state "when 
appropriate and requested.* FAR 15.103 (c) (6) addresses 
oral presentations and states, "The scope and content 
of communications that may occur between the 
Govarnment's participants and th« offeror 'b 
representatives as part of the oral presentations, 
e.g., state whether or not discussions will be 
permitted during oral presentations (see 15.406 (d) ) .* 
This conflicts with the definition of '^Discussions" , as 
defined in FAR 15.001 and the PAR claxise 59.-215- 
1(a)(4), where it specifically states that "discussions 
are negotiations that occur after establishment of the 
competitive range that may, at the contracting 
officer's discretion, result in the offeror being 
allowed to raviee ito proposal" . Recommend removing 
the words *e.g., state whether or not discussions will 
be permitted during oral presentations (see 
15.406.(d) ) ", as discussions are not permitted prior to 
the establishment of the competitive range. 

FAR 15.103 is addressed by another commenter as 
allowing for dialogue as a part of oral presentations. 
The dialogue is characterized as clarifications and not 
discussions. This commenter states that there is a 
riek placed on the contracting officer by following 
this approach, namely, to avoid technical leveling. 
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No language was suggested to Indicate that dialogue 
during the oral presentations is actually 
clarifications. 

FAR 15.201(c) (4) addresses one-on-one meetings with 
potential offerors. It may be useful to state that no 
potential offeror should receive preferential LxeciLment 
in the opportunity to participate in such meetings; the 
Government needs to clarify its acquisition strategy to 
avoid any appearance of favoring a particular 
contractor. 

FAR 15.206 (g) could be enhanced by adding in language 
indicating that paragraph (q) is subject to the 
requirement in paragraph (f) i.e., that if the 
departure from the stated requirements is so 
aubaLaxiLiiil that it is beyond whac prospective offerors 
could have reasonably anticipated, cancellation and re- 
solicitation will be mandatory. 

FAR 15.208(3} on late proposals has been modified and 
puts the burden on the contracting officer to determine 
the actual facts and circumstances surrounding a late 
submission. It is possible that many late proposals 
could be e\abject to continuous appeals by offerors for 
inclusion due to a unique situation or circumstance 
which prevented the timely submission of the proposal. 
Based on this FAR change, the contracting officer could 
almost never render a proposal lah^. This comraanter 
believes that the FAR section on late proposals should 
remain unchanged. 


FAR 15.306-1 details itetns that the agency contact 
point shall d#.tftrmine. This listing appears to be a 
confusing overlap between the role of the agency 
contact point and the contracting officer. For 
instance, should not the contracting officer be 
determining if there is sufficient technical and cost 
information? What doas an approval of a contracting 
officer mean if the agency contact point is making all 
these determinations? 
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FAR IS. 405 (a)(1) Cost or price evaluation- This 
section states that under fixed price or fixed price 
with economic price adjustment contracts, the 
contracting officer may use price comparison to satisfy 
the price analysis requirement. This guidance should 
be further clarified to include ID/IO contracts with 
fixed unit prices. 

• FAR 15-405 (a) (2) (ii) addresses past performance 
evaluation. It should state that offerors may identify 
any relevant current contracts. 

FAR 15. 405 (a) (4) addresses the issue of cost 
intormation being provided to members ot the technical 
evaluation team- The paragraph should state when (at 
what point in the process) the cost information may be 
provided to the team- 

• FAR 15,406 (b) indicates that communications with 
offerors before establishment of the competitive range 
should not provide an offeror an opportunity to revise 
its proposal, but can be used to address ambiguities in 
the proposal or other concerns. If an offeror uses the 
communications to address ambiguities or other 
concerns, would this not lead to proposal revision 
which the proposed rule arguably prohibits? 

• FAR 15.406(c) addresses establishing the competitive 
range. The competitive range is comprised of proposals 
most highly rated, unless the range is further reduced 
for '^purposes of efficiency'' by the contracting 
officer. However, the concept of **efficient 
competition^ is not explained in 15.406(c) nor in the 
provision at 52. 215-1 (f). What rationale is acceptable 
for ^purposes of efficiency"? Would resource 
constraints be an acceptable reason to further reduce 
the competitive range? Does this change mean that 
contracting officers will now have the authority to 
make competitive range decisions by selecting an 
appropriate number of ''highly rated proposals'* without 
concern about being overruled by a protest forum? 
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Furthermore^ tha concept of most highly rated i« vague 
and confusing. The most highly rated needs to be in 
relation to a standard, such as the maximum potential 
rating. 

FAR 406(c) (1) stateo that the competiLive range shall 
be comprised of * • • . those proposals most highly 
rated... This seems to imply that cost is not a valid 
reason to exclude an offeror, or that cost must be 
point scored or color scored. The language should be 
revised to etatc that the competitive range should 
include those proposals that *'of fer the best value to 
the Government . . 

PAR 15.406(d)(3) omits the fact that the contracting 
officer should also discut:iu '^weaknesses" with the 
offerors. It only refers to deficiencies and 
significant weaknesses. 

FAR IS. 407 (a) Proposal revisions. The first sentence 
ohould be clax-ified Lo read^ **If # after discussions 
have begun, an offeror originally in the competitive 
range . , 

FAR 15.407(b) At the end of paragraph (b) a clarifying 
sentence could be added to the effect that the 
contracting officer can request further revisions if 
determined to be neceK^ary. 

FAR 15.503-3 states that the contracting officer should 
xiot obtain more information than is necessary for 
determining the reasonableness of the price or 
evaluating cost reaHsm when requiring information 
other than cost or pricing data. Currently FAR 15.502 
uses the words shall not when requiring the unnecessary 
submission of actual cost or pricing data. Is there a 
reason for this different standard (the should not 
standA-rd) in requiring information in the other than 
cost or pricing data category? 
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W€ appreciate the opportunity to comment on the proposed 
rule ar 


d look forward to the implementation of the rewritten FAR 

Sincerely. 


^%^y^ lA Bailey, Director 
Office qf Acquisition Management 
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NEWPORT NEWS 
SHIPBUILDING 


General Services Adininistration 
FAR Secretariat (VRS) 
1 800 F Street, NW, Room 4035 
Washington, DC 2040S 


Subject: Proposed Revisions to FAR Part 15. FAR Case 95-029 
Gentlemen: 

On behalf of Newport News Shipbuilding and Dry Dock Company, the following 
comments on the proposed new FAR rule cited in Case 95-029 sre submitted: 


4101 WastninQton Av«nu« 
NftWDon N0W8. Virginia 23607-2770 
Phone: 757-380-2000 
hnp://www.nns,com 


July 14, 1997 




I. 


tie 


Newport News Shipbuilding supports this effort on 
reduce or eliminate burdensome and unneeded paperfvork, 
that add cost and generate little or no value to the 


! work 


From a shipbuilding perspective, the Government 
when considering past perfomiance in proposal 
weapon systems that take from five to seven years to 
take place during those years that have a direct impac t 
This raises, several problems including: 


b) 


Old information that is out of date. Ship cons 
information, whether good or bad, generated 


part of the Government to 

, processes and regulation 
product. 


nc :ds ' 


to take a broader approach 
cvaliiation. Ships are complex 
complete and many changes 
on a shipbuilders performance. 


;ruction takes so many years that 
"or past performance during the 


construction phase for one contract may not I e valid for the next solicitation 


The Government should perform some 
performance prior to including past perfomi 
should be provided to the respective shipyards 
should also be some schedule for the analysis 
periodically and provided to the respective sJ 
an update is done. 


analysis of the shipyards past 

ajice in solicitations. This analysis 
for review and comment. There 
to be reviewed and updated 
shipyards for comment each time 


c) 


The proposed rule states that the Govenunent 
information provided by the offeror that is siifiilar 
requirement. It should be a requirement that 
information in the evaluation process. In ship|) 
information on ship repair work is applicable 


versa. 


We thank you for giving us the opportunity to submit our comm :nts 

R. D. Wa« ^ 
Director, Contracts 



should take into consideration 
to the Government 
Government use such 
uilding, for instance, 
0 ship construction and vice 
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DEFEN6E PERSONNEL 6UPPORT CENTER 
2800 SOUTH 20TH ST. 
PHILADELPHIA PA 19145-S099 

OPSC-PM Comments on the FAR Part 15 Rewrite 
Contracting by Negotiation -Group A- 


2.101 Deflnltlena - Pago 7. Recommend the definition of beat value be revised. ^ 

Suggestion: "Best value means the outcome of an acquisition process that. In the 
Government's most Informed business Judgment. Is expected to provide the greatest 
overall benefit in response to the requirement." 

Rationale: In accordance with the definition of acquisition In FAR Part 2. among other 
things It also Includes contractor performance and contract administration. Relying on 
this definition, we cannot detemilne the actual "outcome of an acquisition" as It is used In 
this proposed definition. We do consider contractor performance Information on previous 
contracts during the source selection process, however In making a best value 
determination, one can only use this information to assess the expected outcome of an 
acquisition. 1) Since Best value approaches are described in 15.1 Source Selection 
Processes and Techniques as "used to design competitive acquisition strategies', one 
can only anticipate the outcome of an acquisition when selecting one of the 
processes/techniques described therein. 2) Due to the significant dollars and resources 
Invested in this process, I prefer a more professional approach of using our most 
Informed business Judgment In selecting a prospective contractor. 'In the 
Government's estimation' sounds too much like a guess and we receive enough criticism 
from the American taxpayers without adding fuel to the Are. 


18.0 Scope - Paoe 11 

-16.001 DeflnKlona. Recommend the term "discussions' not be used in the definition 
of communications. 

Rationale: There is already enough confusion over communications vs. discussions. For 
streamlining purposes we do need to make a distinction between the two, which I believe 
is the intent of the proposed final rev^ite. Using both terms under one definition wilt only 
add to the confusion over this Issue. Please consider the following instead: 

Suggestion: Communications are the act or process of interchanging thoughts, 
opinions, or information between the Government and an offeror after the receipt of 
proposals. Communications may take place prior to or after establishment of the 
competitive range and is achieved by explanation or substitution of something not known 
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or clearly understood by tho Govommont. It dooo not allow an offeror the opportunity to 
revise Its proposal, except for the correction of apparent clerical mistakes. 


iS.I Source Selection Proccasca and Techniques - Page 12 

15.101 Beet Value continuum . Recommend the term •continuum" be changed to 
"approaches' since It makes more sense when you related It to the follow-on 
paragraphs. Also, the last sentence does not seem to flow properly, suggest It be 
revised as follows: 

Suggestion: The less definitive the requirement, the more development work required, 
or the greater the performance risk, th e mor e technical or past performance 
considerations may play a dominant role in source selection.' 

15.102 MuHI-etep source eeleetlen technique - Paoe 13 

Replace the term technique with orocess . The coverage here describes a process (e.g.. 
step 1 . subsequent step, next step) not a technique. 

Comment: i am not sure what or who prompted this coverage, but I do not see any 
added value in this process at all. Perhaps the writer(s) can further clarify the existing 
language alter considering the following: 

—In the first step [para, (b)] it states that full proposals are not required but goes on to 
address minimal submissions consisting of 1) statements of qualifications. 2} proposed 
technical concepts. 3) past performance Information, and 4) pricing information. Excuse 
me. but Isnt this a 1UII proposal? Paragraph (c) seems to contfmi my Interpretation that 
full proposals are required in the first step, by limiting agencies to only seek additional 
information in anv subsequent step sufficient to permit an award without further 
discussion or another competitive range determination. When may I conduct meaningful 
discussions? In the first step? 

Suggestion: Eliminate this coverage altogether or use the language In the first rewrite 
instead. If this coverage cannot be eliminated or substituted, here are some additional 
suggestions: 

1) Include a statement In paragraph (a) that states that this process Is more conducive 
to acquisitions with complex or less definitive technical requirements . 

2) The language in paragraph (b) needs to be clarified or rewritten to eliminate any 
inference that fUil proposals are not required In the first step. Perhaps the statements of 
qualifications and past performance Information could be the minimum information initially 
submitted. Then the proposed technical concepts and pricing information could be 
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submitted in the •econd step wtilch would form the beeis for the Initial competitlvo range 
determination and communications/discussions. 

3) The third sentence of paragraph (b) beginning with The solicitation also.... " is a lead 
in sentence to subsequent steps and therefore belongs at the end of paragraph (b). 

4) Either delete the last sentence in paragraph (c). since it adds no value and is the 
outcome of any acquisition process or add the same sentence to each of the two other 
processes/techniques. ^ 

15.103 Oral preeentatlon rtechnl nuel - Page 13 

Suggestion: Since Subpart 15.1 Is titled processes and techniques and for consistency 
purposes, drop the "s" off of presentation and add the term "technique" to the title. 

Comment: In the flret paragraph It states that oral presentations may occur at any 
time In the acquisition process. I disagree with the way this Is slated since anytime in the 
acquisition process may Include before the closing date. Is this really possible? 

In the third line of paragraph (a) after the word representations, suggest you 
Incorporate [past performance Information.]. In paragraph (b) change [past 
performance] as It appears In the second line to (past experience]. 

Rationale: An offeror does not need to address In the oral presentation contract 
numbers, phone numbers, points of contact, and dollar values but does need to address 
experience as it relates to the type of work he has performed in the past. 

Comment: In paragraph (c)(1) It states that the solicitation may describe-the 
associated evaluation factors that will be used, yet the FAR Is very clear in stating that 
-all factors and significant subfactors that will affect contract award and their relative 
importance shall be stated clearly In the solicitation" (FAR revifl-lte 15.404(e)). Suggest 
you make a distinction for paragraph (1 ). 

Comment: Delete paragraph (6) in Its entirety as It adds no value. It Is Impossible to 
determine the scope and content of communications In advance of receiving offersll The 
solicitation must state whether or not discussions will be held and there is a clause to 
cover this. Discussions should not be held during oral presentations since they are 
considered negotiations and only held after competitive range detemilnation. A 
competitive range determination Is not made during oral presentations, but alter all 
presentations have been conducted. 


16.202 Advlaorv muttl-ateo aoufce selectio n - Page K 

Suggeatlon: In paragraph (a), line 7. add a period after evaluaMon and delete -and 
should Invite responses.' This Is redundant since It already appears In the third line. 

15.404 Evaluaftion ractora and aubfactors • Page 30 

Suggeetlen: In paragraph (c). first Hne. change the word technique to procees. to 
compiy with a previously recommended change. 

Thankyou for the opportunity to eommenti 
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July?, 1997 

General Service Administration 
FAR Secretariat (VRS) 
1800 F. Streets, NW, Room 4035 
Washington, D.C. 2040S 

To: FAR Secretariat 

From: SCEA Forum 


The Society of Cost Estimating and Analysis (SCEA) is a non-profit organizarion representing 
industry and government in the areas of cost analysis, cost estimating, and contracting pricing. 
For the past six and a half years, SCEA has sponsored a DOD-oriented Industry Forum, which 
includes contracts and pricing professionals. 

The purpose of the Forum is to discuss issues perUining to the federal acquisition process, 
share best practice information, and discuss issues impacting the cost estimating and cost 
analysis profession. The SCEA Forum has representation on it from mdustry and government 
oversight personnel that are direcUy affected by FAR Part 1 5, 

In the course of our meetings, the Forum members have discussed many issues pertaining to 
the Federal Acquisition Regulations (FAR). In the Forum's most recent meetmg. members 
reviewed the proposed rule (FAR Case 95-029). This proposed rule seeks to rewrite Fedaal 
Acquisition Regulation (FAR) Part 15. contracting by negotiation. 

The Forum appreciates the acquisition streamlining changes that the FAR Council has 
Spl^^eSdet FASA 94^d is recommending under this proposed FAR C^-^^-^ 
our recommendations may seem insignificant compared to oth^ sweeping ««1^"^7 
cSnges the Forum believes that countless resources are wasted by goycrnm^ and mdustiy 
personnel debating the interpretation of certm FAR 15 
respectively submits the attached recommended changes to clariiy the mtent of FAR Part 15. 

Thank you for the opportunity to submit these comments. The Forum wishes you well myom 
eXvOT and applSds your efforts to streamline the acquisition process. Requeste for turther 
clarification can be addressed to the undersigned. 


Sincerely. 

NeilF. Albert 
Presidot, SCEA 
(508)670-5800 

Enclosure 

cc: SCEA Forum Memba'S 


Jim Collins 

SCEA Foruxn Chairman 
(410) 765-8033 
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SCEA FORtlM 
FAR PART IS RECOMMEOTIATIONS 

15^01 Pcfinitioiis 

• Cost or Pticmg Data Pazagi^ 

Delete **Cost or pricing dau may indhide paz:iinetnc estimates of elemenis of cost or price, jGrom 
appropriate validated calibrated paiamecric models.** Add ^'paiametiic estimates.** 

The revised wording would read as follows: 

....such factors as: vendor quotations; non-recurring costs; parsimetric estfanates; information 
on that could have a significant bearing on costs. 

Rationale:. Hie xeqoiiemeQi for appropriately validated calibrated parametric models is an estimating 
systems req[uirCTient that cotdd be more appropriately handled in the Defease Contract Audit Manual or 
ia the DFARS section on Estimting Systems. 

15*S04.irroposal Analysis Techniques 

• PaiagraplL(a) (2) 
Add Oie word ''significant** 

The revised wording would read as follows: 

(a) (2) Price analysb shall be used for all significant subcontracts when cost or pricing data are 
not required 

Rationale The word significant was dropped in Qie rewrite, it docs not appear cost beneficial to add 
contractor effort to analyze insignificant subconaacts. 

15.504-lProposal Analysis Techniques 

• Paragraph (a) (6) 

Add the words ''and the contractor's attention" 
The revised wording would read as follows: 

(a) (6) Any discrepancy or mistake of fact.... shall be brought to the contracting officer's attention 
and the contractor's attention for appropriate action^ 

Rationale: Factual errors should not be considered part of flie contracting ofBccr's ncgoriation strategy. 
When they are concealed until negotiaticnis, the contractor must verify the error during negotiations, thus 
prolanging the negotiation process. Tlie alleged error could be resolved prior to negotiations. The 
current wording does not scan consisttait with the IPT process. 

15.S04-lFroposa] Analysis Techniques 

• Paragraph (g) (3) 

Add "If an offer appears to inctade unbalanced pridng, die contracting officer shall contact the offeror 
to obtain an explanation and shall consider Oiis explanation in detennining the ride posed to Uic 
Government. 

1 
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Tb€ revised wording would read: 

(g) (3) If an offer appears to Include unbalanced pricing, the contracting officer shall contact the 
offeror to obtain an explanation and shall consider this explanation In determining the risk posed 
to the Government An offer may be rejected if the contracting oOicer determines.... 

Rationale: The proposed rewiile allows a highly sobjeccive opiniaa to result in an offer being rejected 
or not considered without reqinnng the Goveoomenl to asceitain if the dsk is real or perceived; 
offeror's should not be rejected because of difibrences caused by following their disdosed accounting 
practices. 

15.S04-3Subcontract Pricing Conslderalipn ■.. 

• Pantgjaph (b) (2) 

Delete the words *the price proposal** and add **1iieir own. cost or pricing data submissions'* 
The revised wording would read as follows: 

(2) Include the results of these ana^ses in their own cost or pricing data submissions. 

Rarionale: Hie requiremeot to obtain subcontractor cost or pricing data, to perform cost analyses and to 
submit subcontractor data appears a number of times in PART 1 S. Each time il is stated sUg^dy 
differently. It is not possible to obtain subcontractor cost or pricing data for every proposal in time to 
be sutaiittcd with the initial pricing proposal In most cases the cantracting officer, local oversi^ and 
the contxactor agree that if die cost analyses are performed and the data are submitted prior to 
agreemeztf on price the reqiriremcnt is satisfied (reference table 1 S-2, Cost Elemesits, paragraph A.}, in 
order to preclude local inieipretations, it is recommended that the FAR requirements for subcontFactor 
data be made cohsistait thiou^out PART 1 5, 

lS304*3Subcontract Pricing Consideratlott 

• Paragraph (b) (3) 

Delete the word$ '"price proposal'* and add Qie words *'cost or pricing data submissions**. 
The revised wording would read as follows: 

(3) When required by paragraph (c) of tiUssubsectiont submit subcontractor cost or pricing 
data to the government as part of Its cost or pricing data submissions. 

Radonale: Same as 15 J04-3 (b) (2) 

lS.504^3Subcontract Pricing Consideradon 

• Paragraph (c) (1) (ii) 

Delete the words **the pertinent cost or pricing tihreshold/* change 1 0% to 20%. and add $5,000,000 
The revised wording would read as follows: 

(c) (1) (II) Both more than $5,000,000 and more than 20 percent of the prime contractor's 
proposed price, unless the contracting oflQcer*«*« 
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Kationale: H^e previous S 1,000, 000 duesbold was raised ten dme$ to $10,000,000; however die other 
thresholds of the perdneni cost or pncing data threshold (aaxently $500,000) or 1 0% were not adjusted. 
If the desired affect of the revised wording was to reduce the asaouat of stfbcoAtxactor cost or pncing 
data that is reqdred to be submitted the ronaiadng diresholds should be revised appropriately or Ihe 
S 1 0.OOO^OOO change will have no positive impact m streaznlining the process. 


15.504-3Subcontract THciag Consideratioii 


# Paragraph (c) (3) 

Change the word "shall'* to *^aybe*^ and add **in an aliemate format specified in the solicitaiicax or 
in the contractor's format/* 

The revised wording would read as follows: 

(J) Subcontractor cost or pricing data may be submitted In the format provided in table 15-2 of 
15^08, in an alternate format specified in the solicitation or io the contractor's format 

Rationale: With table 15-3 eliminated, provision should be made to allow Oie contracting officer to 
specify the fonnat they believe is required to adeqnaiely evahiate the data. Contractors should not be 
required to develop data that is not required. FAR 1 5.503.S(b)(l), also pennits submission m ihe 
contraccor's fonnaL 


lS^04-3Subcontract Pricing Consideration 


• Paragraph (c) (4) 

Delete the last sentence *The contractor shall update... during source selection and negotiations.- 

This sentence is redundant to the first sentence and could be interpreted to require iq)dat(» from *1he 
earUer date agreed upon" to *thc date of price agrecmcnr; uidch would negate die benefit of cutHjff 
dates. 


15.S06-3Docuroentittg the Ncgotiaiion 


Paxagt^ (a) (6) 

Add **lhe PNM should specifically idisuify the extent on which cost or pricing data w«e rehedi^ 
for each element of cost. General statements should be avoided. The contactmg officer should 
identify to what eictent dxey-.^ 

The revised wording would read as follows: 

(6i If cost or pricing data were required, the PNM should specificafiy identify the «t"*J^"*;J»^ 
the cost or pricing data were relied upon for each element of cosl General statements should be 
avoided. The contacting officer should Identify to what extent they - 

Tlic connacting officer has many sources of data avaibblc to detennine fteir position (ie,: ^CMC, 
DCAA Independent cost analyses, contractor cost or pricing data. etc). When contcactrng officers use 
blanket'irtatementssuchas: "aU cost or pricing data was used or rehed on-, j^^^fZ'T^. 
representatives waste resources trying to recreate the orcumsiances of negooanans years later, hi many 
instances die Contracting Officer has moved on to anoflier locaticaL 
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Table 15*2 Instructions for Submitting Cost or Mclng Datn 

• Geaend Instructions, paxagr^ (3): 
Add the words: "on tbe proposal cover sheet^ 
The revised wording would read as follows: 

You mast clearly ideotiiy this data as **Co5t or Pricing Data" on the proposal cover sheet 

(3) This wonld clarify that flie jtose "Cost or Pricing Daia" is only required on the proposal cover 
sheet and not on each page of a cost proposal suboutted. 

Table 15-2 Instructions for Subniitting Cost or Pricing Pata 

• General Instiuctions> paragraph (4): 

Add the words** or otherwise directed by ihe HFP' 
The revised wording would read as follows: 

(4) ,.,You must attach cost element breakdowns for each proposed line item, using the 
appropriate format prescribed in the Format for Submission of Line Item Summaries'* section 
of this table, or as otherwise directed by the RFP« 

Rationale: Hiis would require contractors to submit subcontractor data in the format required for 
cvahiation, but not require contactors to dcvdpp mmccessaiy formats. 

Table lS-2 Instructions for Submitting Cost or Pricing Data 

• Cost Elemeats, Paragraph A. Materials and Services 

Add wording that allows for estinaling techniques other than the detailed bottams-up methodology. 
The revised wording would read as follows: 

"Materials and Services - Provide a priced summary of the various tasks, orders, or contract line 
items being proposed and a description of the estimating method or technique used to estimate 
matenal costs. When the detailed estimating method is used, provide a consolidated pnced 
summary of individual material quantities included in the various tasks, orders, or contract Une 
items being proposed and the basis for the pricing (vendor quotes, invoice prices, esbmates, etc-) 
Include raw materials, parts, components, assemblies, and services to be produced or performed 
by others. For all items proposed, identify the item and show the source, quantify, and pnce. 
When techniques other than the detailed bottoms-up estimating method are used, provide the 
basis of how the cost estimate was derived and furnish supporting data and documentation 
suitable for an analysis of the proposed cost.** 

Rationale- Other estimating techniques have been widdy used and accepted by b^^ 

indusoy im years, however, this paragraph in the FAR specifies the requirements for the bottoms-up 

methodology only. 

Table lS-2 Instructions for Submitting Cost or Pricing PaU 
Cost Elements. Paragtaph A 

Add: "When catnparative pricing data existsT*, also add "significanir 


07/14/1997 15:19 5086706061 MCR BOSTON ^ FM3E 07 

The revised wording would read as rpllowst 

A. When comparative pricing data exists, cooduct price analyses of all signiOcaxit subcontractor 
proposals. 

Katianale: On new development and change order proposals, price analysis data may not exist Ihe 
addition of the tenn significant is based on ttie same radcBiale as ]5^04.](a). 

Table lS-2 Instructions for Submitting Cost or Pricing Data 

• Cost Elemenis, Paxagniph A 
Add ttie word ^submissions'* 
The revised wording would read as follows; 

A. Submit the subcontractor cost or pricing data as part of your own cost or pricing data 
sMbmissions as required in subparagraph A (2) of this table. 

Bationale: Same as 1 S.504-3 (b) (2) 

Table 15-2 Instructions for Submitting Cost or Pricing I>ata 

• Cost Elements* Paragi^ A (2) 

Delete the word '^source** and replace with die word" subconttactoif* 
The revised wording would read as follows; 

Da addition, provide a summary of your cost analysis and a copy of cost or pricing data submitted 
by the prospective subcontractor in support of each subcontract, or purchase order .... 

Radonale: Sarnie laticmale as Table 15-2,Co$C Flminnrs, paragraph (A) (2) 

Table 15-2 Instructions for Submitting Cost or Pricing Data 

• Cost Elements, Paragraph A (2) 

Delete the words *the perdnent cost or pricing diresfaold,** change 10% co 20%, and add SS,OOO,000 
The revised wording would read as follows: 

A (2) Or purchase order that is the lower of either S10,000,000 or more, or both more than 
S5y000,000 and more tiian 20 percent of the prime contractor's proposed price. 

Rationale: Tie previous $1, 000,000 dircshold was raised tea times lo $10,000,000; however , the ochff 
cfaresholds of die p^ninenc cose or pricing data threshold (curroidy SSOO.OOO) or 1 0% were not adjusted. 
If the desired affect of the revised wording was to reduce the amoont of subcontractor cost or pdoAg 
data d)at is required to be submitted^ the remaining thresholds should be revised appropnately or the 
S 1 0,000,000 change will have no positive in^ct on are aTnlining the process. 
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COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS 

1250 Eye Street, N.W., Suite 1200 . 
Washington, D.C. 20005 /\'^^^ WP 

(202) 371-8414 / J O ' ' w 


14 July 1997 


MEMORANDUM 


TO: Mr. Jeremy Olson, GSA 

Ms. Melissa Rider, DAR Council 

SUBJECT: CODSIA Comments on FAR Part 1 5 Rewrite 

FAR Case 95-029 


Because many CODSIA member association representatives are 
currently out of town, I have been asked to send you the enclosed agreed-upon but 
uns/pned CODSIA letter, which provides industry's comments on Phase II of the FAR 
Part 15 rewrite project A s/gned version of this letter will be sent to you as soon as 
possible. The s/pnecf version may contain a few changes, but these will be editorial, 
rather than substantive. In nature. 

Ruth W. Franklin 
Administrative Officer 


Enclosure 


COUNCIL OF DEFENSE AND SPACE INDUSTRY ASSOCIATIONS 
1 250 Eye Street, N.W., Suite 1200 
Washington, D.C. 20005 
(202)371-8414 


July 14, 1997 
CODSIA Case 19-96 

General Services Administration 
FAR Secretariat (VRS) 
18* &F Streets, N.W. 
Washington, D.C. 20405 

Subject: FAR Case No. 9 S.n7Q. FAR Part 1 5 Rewrite. Group A and Group B Comments 
Dear DAR Council and CAA Council: 

The undersigned members of the Council of Defense and Space Industry Associations 
(CODSIA) appreciate the opportunity to comment on the proposed rule published in the Federal 
Register on May 14, 1996 (FAR Case No. 95-029; 62 Fed. Reg. 26640). Under this submission, 
we are including our summary-level comments regarding major areas of concern on FAR Case 
No. 95-029, Group A (Subparts 15.0 through 15.4 and 15.6) and Group B (Subpart 15.5). 
CODSIA's detailed comments on Group A subparts of the FAR Part 15 Rewrite are enclosed 
(Enclosure 1), as are Group A miscellaneous clarifications (Enclosure 2). Our detailed 
comments on Group B (Subpart 15.5) are also enclosed (Enclosure 3) as are Group B 
miscellaneous clarifications (Enclosure 4). 

Formed in 1964 by industry associations vnih conmion interests in the defense and space 
fields, CODSIA is currently composed of nine associations representing over 4,000 member 
companies across the nation. Participation in CODSIA projects is strictly voluntary; a decision 
by any member association to abstain from participating in a particular activity is not necessarily 
an indication of dissent 

CODSIA members strongly support the Rewrite effort and believe that the May 14 
proposed rule has significantiy improved over the first proposal (61 Fed Reg. 48380, dated 
September 12, 1996). The downsized industry and Federal government acquisition workforces 
and much smaller Federal government budgets make it incumbent upon us to do much more with 
fewer resources. The only way that we can mutually accomplish this task is by streamlining 
acquisition procedures and eliminating non-value-added procedures, processes, and reviews. 
CODSIA members consider that the drafters of the FAR Part 15 Rewrite have approached this 
project in that spirit and delivered a product that is fair to the government and its taxpayers as 
well as equitable for its contractors. We have recommended a number of changes that we believe 
will increase clarity and content, while remaining consistent with the intent of the Rewrite. We 
urge your consideration and adoption of these recommendations. 
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The following summary identifies the nine areas in Group A on which CODSIA members 
focused their attention and comments: 

1. M..Irt-Step SourrA Sp1i>r»inn Technique; In attempting to deal with the many negative 
comments that the drafters received on this section (15.102) during Phase I of the Rewnte 
effort, we believe that they have created a result that is less workable than was Phase I. The 
Rewrite neither explains that there is any other source selection alternative, i.e., Single-Step 
Source Selection, nor does it provide any useful guidance or criteria to help in determining 
which technique may be best to apply in a given procurement. The new rule contemplates 
multiple competitive range determinations, which CODSIA members consider antitiietical to 
streamlined acquisition and very similar in effect to the discredited practice of multiple 
rounds of BAFOs. In addition, the rule confuses advisory and mandatory down-selects and is 
ambiguous regarding the recourse of a firm that does not "survive" the first step of a multi- 
step process. CODSIA members believe that the first part of the Multl-Step process should 
never result in a potential competitor being refiised fiirther access to the process without any 
recourse. 

2. rn».n,nnir«tinn>i v..nkc«ssions; CODSIA members believe that the bright line which 
existed between communications and discussions in Phase I of the Rewnte has been 
eliminated in this latest draft. We strongly suggest that this distinction be reinserted mto the 
regulation. Reinsertion will provide a clear line for practitioners and define a clear difference 
in practice e.g., an offeror's proposal cannot be revised as a result of communications, but a 
proposal revision can result from discussions. CODSIA has proposed several changes in 
Subparts 15.0 and 15.4 to refme the defmitions of these terms and increase the clanty of 
explanations of the different consequences and results of communications versus discussions. 

3 TnHif afing Eva!"«*{»i» Tredit * n fiiven for Technical Solutions that 

]vi ffnHatnrvMinimumst Somc solicitations contemplate giving credit to offerors th^ 
exceed mandatory technical minimums and allow the government to negotiate with offerors 
for increased performance beyond the stated mandatory minimums. However, current ndes 
do not require that the solicitation state 3sbich of these over-and-above capabilities would be 
most valuable to the government, nor does the regulation allow the government to disclose 
this information during discussions. CODSIA members believe that 15.406(d), vMch 
governs discussions with offerors after establishment of the competitive range, should be 
amended to allow, if not require, the government to suggest to an offeror, during discussions, 
that its proposal would be more competitive if the excesses were removed and the offered 
price/cost were decreased. 
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4. T.ate Proposals; Paragraph 1 5.208(c) lists the circumstances in which the contracting officer 
may elect to accept late proposals. It allows acceptance of a late offer, provided that the 
contracting officer extends the due date for all offerors. CODSIA members consider this to 
be a solution that is neither fair nor equitable. Once the due date for proposals has passed, 
extending that date for offerors that got proposals in on time will not help them at all, 
because they presumably have already put together the best, most complete proposal that they 
can. This practice will jmbL benefit the offeror that did not comply with the rules. We 
strongly reconunend deletion of this unfair practice at 15.208(cXl)- 

5. Pa<!» Pprfnrmancet This version of the Rewrite incorporates many of the changes that 
CODSIA recommended during Phase I to include fjumess in the past perfonnance evaluation 
process. However, there rem^ basic flaws that must be addressed to render past 
performance treatment equitable. CODSIA recommendations are included in the detailed 
comments on Group A at 15.405(a)(2) and 15.406(a) and (e). Our recommended changes 
incorporate the concept that past performance information must be ifikvant and that offerors 
must be provided with an opportunity, either prior to or during the proposal evaluation 
period, to comment on any adverse past performance information that the government is 
using. 

6. Rest Value: CODSIA members strongly disagree that best value (see FAR 2.101) is an 
"outcome;" in our Phase I comments, we defined best value as a process leading to a 
determination, e.g., lowest price is an outcome, but not necessarily the best value. Based on 
our experience, the proposed definition of best value must be significantly supplemented with 
a clear description of the range of contract requirements subject to the application of best- 
value procedures. 

7. prpaward nehricfmg : CODSIA members acknowledge that the emphasis on preaward 
debriefings has been strengthened in the May 14 rule. However, because of the lengthy 
precedent and experience that most government procurement personnel have had with the 
pre-Clinger-Cohen Act rules that prohibited preaward debriefings, we believe that the new 
rule must be much stronger than it is now. In other words, we believe that preaward 
debriefmgs, when properly requested, should be the rule rather than the exception, and we 
have proposed appropriate modifications to FAR 15.605. 

g *«F.fTipient C om petition** : CODSIA members believe that the Rewrite Still does not embody 
the intent of the Congress when it modified the statute to include "efiSciency." The law, at 10 
U.S.C. 2305(b)(4)(B), clearly allows the contracting officer to "limit the number of proposals 
in the competitive range, jn arj^rdance with the criteria specified in the solicitation , to the 
greatest number that will permit an efficient competition among the offerors rated most 
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highly in accordance with such criteria ." While the Statute clearly identifies "efficiency" as 
) an influence on the process, the proposed Rewrite uses "efficiency" as a discriminator in the 
acquisition process, and it fails to connect "efficiency" with the solicitation's evaluation 
factors. We have recommended a number of changes to 15.406 and 15.408 to incorporate the 
statutory construct 

9. Auctioning : The regulation does not include a clear prohibition aganst auctioning. 

CODSIA members have added such a prohibition at 15.406(e). In addition, we have added a 
definition of what constitutes auctioning so that the extent and limits of the prohibition will 
be clear to practitioners. 

The DAR Council and CAA Council consolidated and reorganized Subparts 1 5.7 (Make- 
or-Buy Programs), 15.8 (Price Negotiation), and 15.9 (Profit) into a single new Subpart 15.5 
(Contract Pricing). Old Subpart 15.5 (Unsolicited Proposals) has been moved to Subpart 15.3. 
According to tiie Federal Register otiier significant changes being proposed in this area included 
the following: 

• Parametric estimates would be added to the definition of cost or pricing data; 

• Standard Form 1411, Standard Form 1448, and Table 15-3 would be 
eliminated; 

• The requirements for field pricing support would be reduced and, if 
performed, would be limited to selected areas; 

• The definition of unbalanced pricing would be revised; and 

• The scope of cost realism assessments would be broadened, including 
application to fixed price type contracts. 

We note that, with some exceptions, most of the guidance contained in the new Subpart 
15.5 is not substantially different firom tiie guidance contained in Subparts 15.7, 15.8, and 15.9. 
Further, except as noted below, we were pleased tiiat the reforms implemented under the Federal 
Acquisition Streamlining Act of 1994 (FASA) and the Clinger-Cohen Act of 1996 have 
essentially remained intact. Below is a sunraiary of CODSIA's analysis and reconmiendations 
on the proposed Subpart 15.5 rewrite and conforming changes to other sections of the FAR. 
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Access to Records and Audit Rights 

A cornerstone of recent contract pricing reforms was the creation of a bright-line test 
between "cost or pricing data" and "information other than cost or pricing data." This distinction 
was crucial to determining an offeror's proposal support obligations and the extent of 
government access to records and audit rights. The reformed policy not only involved separate 
definitions, but it established an expressed preference for proposal support information, a new 
solicitation notice (FAR 52.215-41), separate instruction tables (Table 15-2 and Table 15-3), and 
separate forms (Standard Form 141 1 and Standard Form 1448). 

We are deeply concerned that the proposed rewrite, which eliminates Table 15-3, 
Standard Form 141 1, Standard Form 1448, will obscure the bright-line test TTus will 
undoubtedly result in confusion over government access to records and audit rights, particularly 
postaward audit rights. The problem is exacerbated further by a policy at FAR 15.503-5(a)(4) 
which allows the contracting officer to specify "necessary preaward and postaward access to 
offeror's records" without providing any guidance to the contracting officer on what is necessary. 

As the DAR Council and CAA Council are no doubt aware, government access to records 
and audit rights has consistently been one of private industry's greatest concern in the area of 
contract pricing, especially for commercial companies. In possibly dismantling the bright-line 
test, the proposed rewrite will substantially increase private industry's business risks. We 
recommend the following: 

• Eliminate contracting officer discretion at FAR 15.503-5(a)(4) to determine 
necessary preaward and postaward access to offeror's records; 

• Insert a new provision at FAR 15.503-6 which clearly sets forth the 
govenunent's policies on access to records and audit rights; 

• Modify the solicitation notice at FAR 52.215-41 and contract clause at FAR 
52.21 5-42 to implement the government's policies on access to records and 
audit rights; and 

• Reinstate Standard Form 1448 (if Standard Form 141 1 is reinstated, it should 
be substantially revised to eliminate unnecessary questions). 
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Unfinished Commercial Item Reforms 

To date, the government has not yet fully implemented the reforms necessary to achieve 
the goals of FAS A and the Clinger-Cohen Act. In addition, since implementation of the FASA 
reforms on October 1, 1995, private industry continues to experience a number of problems on 
contracts for the acquisition of commercial items. We again recommend tiie following: 

• Add definitions of "discount" and "concession" at FAR 15.501 or remove the 
disclosure obligation at FAR 52.215-41 and FAR 52.215-42. The requirement 
to disclose unpublished discounts is particularly unfair if terms are not 
defined. 

• Clarify at FAR 1 5.502 that the contracting officer is to seek a fair and 
reasonable price for commercial items based on prices at which the same or 
similar items have been sold in the commercial market, which is the standard 
set forth in the Truth in Negotiations Act (TINA). Contracting officers should 
be prohibited from requiring disclosure or seeking most favored customer 
prices. 

• The FAR continues to contain a number of most favored pricing provisions 
which should be revised to be consistent with the requirements of FASA and 
the Clinger-Cohen Act. These include FAR 13.203-1, FAR 16.601, FAR 
31.106-3, and FAR 52.232-7 (all citations are before rewrite). 

Parametric Estimates 

We strongly disagree with the proposed revision to the definition of "cost or pricing data" 
at FAR 15.501, which adds parametric estimates to a list of items considered to be cost or pricii^ 
data. Parametric estimating is a pricing technique which involves historical data, modeled cause 
and effect relationships, and projections based on those relationships. By their nature, estimates 
produced by this modeling technique will vary from actual results, and the variances are 
traceable to imperfect assumptions about the future and imperfect cause and effect relationships. 
It is unreasonable to view such imperfections as a basis for defective pricing allegations. 

As a minimum, this change should be not be part of the Part 15 rewrite project and 
should, instead, be considered within the broader context of parametric estimating policies and 
procedures. 
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Cost Realism 

We are concerned that the proposed rewrite misapplies the concept of cost realism. Its 
long-standing purpose has been to assess whether an offeror's proposed solution, as reflected in 
resoittces to be applied by the offeror (e.g., materials, hours), reflects a clear understanding of the 
work to be performed (see FAR 15.504-l(d)(l)). It essentially has been a guard against 
unrealistic^ly low offers on competitively awarded cost type contracts. 

The purpose of cost realism has never been, nor should it be, to determine the probable 
cost of performance and best value. Those are price evaluation techniques used in competitive 
source selection and are distinctly different from determining whether an offeror understands the 
solicitation requirements. The concept is also being confused in the proposed rewrite with past 
performance evaluation, where cost realism would be used to evaluate quality concerns, service 
shortfalls, and responsibility determinations. Our primary concern is that confusing these 
concepts will induce contracting officers to require submission of cost data in competitive 
acquisitions. For private industry, this would be a major setback from the reforms that were 
implemented as a result of FASA and the Clinger-Cohen Act 

We are greatly concerned with the application of cost realism to firm-fixed-price 
contracts. If a proper price analysis has been performed by the contracting officer, there should 
be no need to assess cost realism as a guard against unrealistically low offers. Furthermore, any 
effort to apply cost realism to firm-fixed-price contracts should not be implemented by the DAR 
Council and CAA Council unless and until the Cost Accounting Standards (CAS) Board has 
exempted firm-fixed-price contracts that do not involve the submission of certified cost or 
pricing data from CAS. We have been frustrated that, despite our repeated urgings, the activities 
of the FAR Council and the CAS Board have not been adequately coordinated. This lack of 
coordination has led to a well-known problem where firm-fixed-price contracts have been 
exempted from TINA but not from CAS. For many companies, CAS compliance is a key 
criterion for declining government business. 

Subcontract Cost or Price Analysis 

We do not agree that the long-standing policy on subcontractor refusal to grant a higher-tier 
contractor access to records, previously described at FAR 15.806, is understood weU enough to 
be removed. This guidance was highly relevant, especially when competitors team on particular 
projects but had to substantially limit access to records and release of proprietary mformation. In 
this case, it has been well recognized that the government's interests would be best served if the 
contracting officer intervened and performed field pricmg actions, as necessary, on behalf of the 
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prime contractor or higher-tier contractor. CODSIA urges the DAR Council and CAA 
Council to retain this policy. 

Finally, it is clear that the uhimate effectiveness of acquisition reform lies in the 
training and education of the acquisition workforce. That fact, coupled with the far-reaching 
impacts of the proposed revisions, mandates that adequate time for the requisite training of the 
workforce be allotted prior to the effective date of the revisions. 

If you have any questions about our conunents, we will be pleased to make available 
representatives from CODSIA's Operating Committee who have engaged in extensive 
deliberations on the proposed FAR Part 15 Rewrite. 

Sincerely, 

SEE CODSIA SIGNATORES, NEXT PAGE 


Enclosures 

CODSIA Analysis and Recommendations, FAR Part 15 Rewrite 
Group A Miscellaneous Clarifications and Corrections 
Group B Miscellaneous Clarifications and Corrections 

cc: Administrator for Federal Procurement Policy 

Acting Deputy Under Secretary of Defense for Acquisition Reform 
Director for Defense Procurement 


ISSUE 

1,102-2 Performance standards. 


DISCUSSION 

CODSIA members believe that the rewrite of Part 15 makes clear throughout that it is 
permissible to treat contractors differently (e.g., hold one discussion with some, multiple 
discussions with other). Because that fact appears to us to be self evident, we are concerned t] 
including in the very opening of the rule the phrase ". . . but need not be treated the same" is a 
unnecessary invitation to disparate treatment. As such, and because the phrase itself adds 
nothing to the rule, we recommend its deletion. 

PFrOMMENDATION 

(3) The Government shall exercise discretion, use sound business judgment, and 
comply with applicable laws and regulations in dealing with contractors and 
prospective contractors. All contractors and prospective contractors shall be 
treated fairly and impartially, but nood not bo treated the same. 


ISSUE 

2.101 Definitions - Best Value 
msnissiON 

CODSIA's January 7, 1997, comments on FAR Case 95-029 recommended that the^ 
definition of "best value" be replaced with a more complete explanation of the "best value" 
concept Our January 1997 Discussion stated: "CODSIA members are supportive of best value 
contracting but our collective experience is that the definition as proposed is inadequate because 
it lacks a meaningful and operational description of what best value has become m practice. 
Based on our experience, the proposed defmition of "best value" must be significantly 
supplemented with a clear description of the range of contract requirements subj ect to tiie 
application of best value procedures. We further recommended that an explanation be mserted m 
15.101 in lieu of the definition in 2.101. We suggested as follows: 

Best value means a process for determining whether an offer or quote is most 
advantageous to the Government based on a well-considered trade-ofif among 
such factors as quality, past performance, cost/price and other as identified m the 
solicitation. Best value procedures are applicable to all acquisitions whether they 
involve products and services with a low risk factor or highly complex, 
developmental or experimental requirements accompanied by a high risk factor. 
Best value contracting involves a determination as to which proposal is most 
advantageous to the Government based on an evaluation and tradeoff between 
quality and cost/price. Quality includes such factors as past performance, 
technical approach, and management capability. 

Altiiough tiie present Rewrite has adopted tiie concept of "Best value continuum" in the 
15 101 CODSIA members again strongly recommend the above paragraph m place of tiie 
language in 15.101 for two principal reasons. First, tiie CODSIA language specifically notes tiiat 
"best value procedures are applicable to all procurements." This is a concept which deserves 
emphasis because tiie government always seeks tiie best value. Second, tiie CODSIA lariguage 
rSd^c referent to "a well-considered trade-off." 

value" concept. 

y^^rnMMKNDATION 

2.101 Definitions. 
***** 

Beg Tolu c m i r i m th" ""^""■^'^ nf nn n r giiinition tiiat. m tiio Govommont'o 
t a imati o n,proviir i th" £r.nt»rt rm ni mll lif^nr^fit i n rosponiio to tiio roquireme nt. • 
***** 
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15.101 Best value continuum. 


An agency can obtain boot value in negotiated procurements by using any one or a 
combination of source soloction approachoo. In diff e rent t>'pcs of proouromonts, 
the relative importance of cost or price may var^'. For example, in acquisitions 
where the r e quiromont is clearly dofmablc and tiie risk of unsuccessful oontiraot 
performance is minimal, cost or price may play a dominant role in souro e 
selection. The loss definitive the requirement, tfao more devolopmont work 
required, or the greater the performance risk, the more technical or post 
performance oonoidorationo may play a dominant role in source soloction. 

Best value means a process for determining whether an offer or quote is most 
advantageous to the Government based on a well-considered trade-off among 
such factors as quality, past performance, cost/price and other as identified 
in the solicitation. Best value procedures are applicable to all acquisitions 
whether they involve products and services with a low risk factor or highly 
complex, developmental or experimental requirements accompanied by a 
high risk factor. Best value contracting involves a determination as to which 
proposal is most advantageous to the Government based on an evaluation 
and tradeoff between quality and cost/price. Quality includes such factors as 
past performance, technical approach, and management capability. 
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ISSUE 
11.801 Preaward testing. 

PTSCVSSION 

See 15.405 for Discussion and Recommendation. 

PFrOMMRNDATION 

Proaward tooting or product demonstration, when r e quirod by the solicitation, 
ncod not bo conducted in accordance with a formal test plan. The results of such 
tests or domonotrations may bo used to rate the proposal, to determine tochniool 
accoptabilit)', or otherwise to e valuate the proposoli 

See the revised language in 15.405(c). 
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ISSUE 
Section 15.001 Definitions. 

DISCUSSION 

One of the principal features of the FAR Part 15 Rewrite was the introduction of the 
"bright line" distinction between "communications" and "discussions" as being a function of the 
establishment of the competitive range. The May 1997 Rewrite has eliminated tiiat distinction 
and by doing so has eliminated some useful clarity to the Rewrite proposal. 

CODSIA members recommend that the distinction be retained as originally proposed. A 
clear distinction is helpfiol to procurement practitioners (industry and government alike) because 
the status of the procurement (i.e., whether in "communications" or "discussions") will determine 
tiie rights of both parties. For example, if the procurement process has reached tiie 
communications stage, tiien all offerors know that they cannot revise tiieir proposals (and 
"proposal revision" remains a defined tenn in 15.001) unless and until tiiey are selected for the 
competitive range. The communications stage also limits the government as they can only utilize 
communications to rate a proposal, but not to change one. See 15.406(b)(2),(3). CODSIA 
members believe tiiat, if tiie distinction is blurred as presentiy proposed, tiie procedures and 
expectations of tiie contracting parties outiined in 15.406 will be compromised. 

pyrnMMF^ATioN 

Communications are all interchanges tiiat occur between tiie government and 
offerors and an offeror, including discuooioni} conducted after tiio oompotitive 
range io cotablished prior to the establishment of the competitive range. 

Discussions are negotiations that occur after establishment of the competitive 
range tiiat may, at tiie conti-acting officer's discretion, result in tiie offeror being 
allowed to revise its proposal. These negotiations may include bargaining. 
>Jcgotiation is a procedure tiiat, after receipt and ovaluation of proposals from 
offerors, permits bargaming . Bargaining includes persuasion, alteration of 
assumptions and positions, give-and-take, and may apply to price, schedule, 
technical requirements, type of contract, or otiier terms of a proposed contract. 
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ISSUE 
15.101-1 Tradeoffprocess. 

DISCUSSION 

Over the past several years, as best value contracting has emerged in the contracting 
community, it appears that contracting agencies have evaluated various elements of an offer tiiat 
exceed the specifically identified requirements of the solicitation. Such evaluations are 
conducted despite the absence of any language in the solicitation that advises offerors of the 
advantages of offering more than required. What is particularly troublesome is that the 
government frequently knows prior to issuing the solicitation what specific enhancements, 
improvements, above grades, etc. it would like to purchase and for which it is willing to pay a 
premium. Consequently, while contracting officers dutifully describe their minimum needs, they 
are not so dutiful when identifying the value that would, or could, be placed on a proposal 
offering more than the minimum needs. 

This concern could be addressed through the cumbersome and expensive process of 
alternate offers. However, CODSIA members believe that a more streamlined solution would be 
for contracting officers to identify those capabilities or characteristics of the solicited item, 
service or construction project that will influence evaluation and subsequently affect contract 
award. By doing so, contracting officers will be able to more specifically describe their true 
needs and the corresponding value to the government of those needs. We reconmiend that the 
FAR so prescribe. 

RFCOMMENDATION 

(b)(1) The solicitation shall clearly state Aall evaluation factors and significant 
subfactors that will affect contract award and their relative importance ohall b e 
cloarl)^ stated in the oolicitation including those related to capabilities in excess 
of the solicitation requirements. 
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ISSUE 

15.102 Multi-step source selection technique. 


nTsriJSSiON 

The proposed rewrite introduces a new source selection technique known as "multi-step." 
This technique appears to be designed to enable the government to winnow the field of offerors 
early in the acquisition process, even before the final solicitation is issued and proposals are 
submitted. In comments on the initial proposed rewrite, CODSIA members stated support for 
the use of multi-step source selection techniques, provided that offerors are fully informed of the 
government's reasons for considering them to be not viable candidates for award; that preaward 
debriefings be made mandatory for those eliminated firom a competition, and that no offeror be 
elhninated from a competition unless adequate information "for there to be binding offers" is 
solicited and received by the government 

On balance, CODSIA members believe, however, that the revised proposed rewrite 
creates a cumbersome and confusing dynamic with little or no streamlining. Moreover, the 
revised proposal changes many of the terms and procedures involved in a multi-step procurement 
in a manner that, in industry's view, renders the technique impractical. 

For instance, in the original rewrite, the downselects that occur under a multi-step 
procurement were never referred to as "competitive range determinations." However, in the 
revised version, this is precisely the definition given to the downselects. 

This raises two major issues of concern: first, industry fumly believes that competitive 
range determinations should never be made without benefit of fiill proposals. Yet the rewrite 
clearly contemplates those determinations being made on the basis of "limited information." 
While the proposal does attempt to define what degree of information is adequate to enable a 
downselect decision, it remains ambiguous and confusing. At one point in the preamble, it is 
stated that no offerors will be eliminated without submitting "proposals"; at another point, the 
term "limited information" is used, and later the term" fiill proposals" is introduced. CODSIA 
members have recommended elsewhere that a clear defmition of the term "proposal" be added to 
the Rewrite. Moreover, industry is concerned that the "bright line" test contained in the original 
proposal has been eliminated. In the original, the level of information necessary for a mandatory 
downselect is outlined and covered by the summaiy line "for there to be binding offers." That 
phrase appears nowhere in the revised proposal, thus fiirther adding to the confiision and concern 
surrounding the technique. 

Second, the Rewrite speaks of "one or more competitive range determinations," AFTER 
which the government would issue a final solicitation and seek fiill proposals. Such a construct 
clearly flies in the face of efficiency - since it poses the potential for companies to be required to 
develop one or more "partial" proposals (which can be time consuming and expensive) and, even 
more importanUy, clearly creates a process in which multiple BAFOs and revisions will be the 
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norm. This is a practice that is antithetical to streamlining and efficiency and has long been 
opposed by industry. 

Further, industry believes that a techiuque such as this can be helpful in certain, limited 
circumstances, but that efficiency alone is not an adequate reason. In cases where the 
government faces significant uncertainty about how to fulfill its needs, or the requirements are 
highly complex, such an approach might well make sense. However, industry does not support 
the use of multi-step techniques simply as a means of reducing the burden on the government It 
is al\iwiys burdensome to prepare even partial proposals; and always burdensome to evaluate 
them. As such, setting that as a standard is akin to setting no standard at all. 

In addition, the revised proposal does not adequately refine the mandatory vs. advisory 
downselect options - indeed, the two are treated in entirely separate sections of the proposal. In 
order to fully grasp the nuances and conditions for using different techniques, it is industry's 
view that the two (mandatory and advisory downselect) must be contained within the same 
section so as to provide a clear logic ladder for the contracting officer to use in making his or her 
determinations. 

With that in mind, and given the substantial changes that have been made to the section 
on multi-step techniques, CODSIA members now believe that the most prudent course of action 
would be to establish a multi-step technique that provides sfilfilx for advisory downselects and 
which leaves mandatory downselects to normal competitive range determinations. Under the 
construct recommended by CODSIA members, the government could opt for a multi-step 
technique in circumstances in which, as stated above, the government faces significant 
uncertainty about how to fulfill its needs, or the requirements are highly complex. When such a 
course is selected, the government would; 

1 . Issue an initial request for information or other notice, inviting all 
interested parties to respond. The notice would include as much information about the 
government's requirements as is available and would clearly delineate that this is to be a 
multi-step procurement. Offerors would be told that a failure to respond during the 
presolicitation phase(s) would eliminate them from participating during later stages. 
Offerors would be asked to submit "initial information," including proposed technical 
approaches, qualifications, past performance, and some general information relative to the 
prices that will be involved for the service of product 

2. Evaluate the responses submitted by interested offerors and notify Aose 
offerors who appear to be clearly non-competitive for the eventual award that they are 
considered such ~ and why. 

3. Issue a formal solicitation which seeks a full proposal. Any interested 
party may respond to the solicitation, provided they responded as well to the pre- 
solicitation notice. 
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4. Evaluate the proposals submitted and either award without discussions OR 
establish a competitive range (depending on what the solicitation said would be done). 


5. Move to award. 

Contracting officers should also be admonished to avoid wherever possible multiple 
BAFOs and proposal revisions for it is there that many of the real burdens on contractors can be 
found. 

As noted earlier, industry was prepared to support the government's proposal for a multi- 
step acquisition technique. However, given the limitations that must be placed on such a 
technique (particularly in the area of debriefmgs - which under the CODSIA construct becomes 
irrelevant, since there is no preaward debriefmg right as a result of an advisory downselect), and 
the new levels of confusion and ambiguity that appear in the new proposal, it is the consensus of 
CODSIA members that the multi-step technique should involve only advisory, and not 
mandatory, downselects. 

RECOMMENDATION; 

Revise 15.102 as follows: 

15.102 Source selection techniques. 

There are two basic source selection techniques that may be employed by the 
Government: Single-step selection and multi-step selection. The single-step 
technique is generally more efficient and less costly to the Government and 
offerors and therefore is most often used. 

(a) Multi-step source selection may be appropriate when tho submiooion of fiill 

pi o p o: al: at the b c p nTii ng nf n rnMntinn tirmilH ha burdomiomo for offororp 
to prepare and f o r Govprnm""^ pnrmnnol tn mmlintff for use in competitive 
procurements when: 

The Government is uncertain how its requirements might be met; 
Satisfying the Government's requirements is likely to require 
technically complex solutions; 

The cost of preparing a full proposal is likely to require the 
commitment of substantial resources by offerors; 
The cost of reviewing full proposals submitted by offerors Is likely to 
require the commitment of substantial resources by the Government; 
and/or 


(1) 
(2) 

(3) 

(4) 
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(5) The contracting officer determines that, considering (1) through (4), it 
is unduly burdensome and inefficient of Government and offeror 
resources to require full proposals as initial submissions from 
offerors. 

Using the multi-step techniques described in this section, agencies may seek 
limited information initially, malce one or more compotitive range dotemiinationg, 
and requ e st fiill proposals from those remaining in the oompotitivo rang e , make 
an advisory down-select (see below), and release a complete solicitation to 
remaining firms and any other offerors that elected to participate after being 
informed that the firm was unlikely to be a viable competitor. 

(b) The agency shall issue a solicitation that d e scribos the supplies or s e n i ao e s to 
bo acquired, id e ntifies the oritoria that will bo ujscd in malcing the source oelootion 
dociGion, and identifi e s the information that must b e submitted in respons e to th e 
first st e p solioitation. may publish a presolicitation notice (see 5.204) that 
provides a general description of the scope or purpose of the acquisition and 
invites potential offerors to submit information that allows the Government 
to advise the offerors about their potential to be viable competitors. The 
presolicitation notice must disclose all significant evaluation factors and 
subfactors that the agency will consider in evaluating proposals and their 
relative importance. It shall outline what submissions are expected in future 
steps. At a minimum, the notice shall contain sufficient information to 
permit a potential offeror to make an informed decision about whether to 
participate in the acquisition; it shall advise them that failure to participate 
in the first step will preclude participation in any subsequent step. ^Tiile th e 
solicitation will not require the submission of full proposals in first step, it shall 
require, at minimum, the submission of statements of qualifications, propos e d 
t e chnical concopts, and past p e rformance and pricing information . The 
presolicitation notice may not require the submission of full proposals in the 
first step, but it shall require that each respondent submit, as a minimum, 
statements of qualifications, proposed technical concepts, and past ^ 
performance and limited pricing information. Tho solicitation also shall 
outline what submissions are oxpootod in future stops. Th e solicitation must 
discloGO all significant factors and subfactors, including cost or price, that tho 
agency will consider in evaluating proposals, and their r e lativ e importance. Tho 

solicitation must contain gnffi^if^n^ infnrmntinn tn permit pnt e ntinl nflfarnrr , to 
molcc informed docigiong nbmit vll^tVinr tn pnrticipntft in th^ nngnir . i'tinn^ nnH r . Vinll 

advise thom that failure to participat e in tho fu-st stop will preclud e partioipation in 
any subs e quent st e p. 

(c) The agency shall evaluate all responses in accordance with the criteria stated 
in the solicitation notice, and shall advise each-eSeF^ respondent either that it 
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hap boon oolcctod to participato in the ne^rt step of the acquisition or that it has 
been excluded from the oompotitivo rang e , will be invited to participate in the 
resultant acquisition or, based on the information submitted, that it is 
unlikely to be a viable competitor. Those not dotorminod to bo n the 
competitive range shall bo inform e d in acoordanoo wth 15.603 that thoy wiW not 
be permitted to participato in any subsequent stop, and shall be dobriofod oo 
required by 15.605 and 15.606. Tho agency shall seek additional information in 
any subsequent step sufficient to permit any award without further dispuosion or 
another competitive rang e determination. T he agency shall advise respondents 
considered not to be viable competitors of the general basis for that opinion. 
The agency shall inform all respondents that, notwithstanding the advice 
provided by the Government in response to their submissions, they may 
participate in the resultant acquisition. 

(d) The multi-step technique then proceeds simUarly to a single-step source 
selection; i.e., the Government shall issue a formal solicitation to those firms 
that the Government considered to be viable competitors and to any firms 
that were given an advisory down-select notice but elect to continue the 
competition. The Government shall evaluate the proposals in accordance 
with Subpart 15.4 and either award without discussions or establish a 
competitive range, depending on what the solicitation said would be done 
(see 15.209(a)). The process onds at contract award or oanoollation of th e 
acquisition ; 
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ISSUE 
15.103 Oral presentations. 


DTSriTSSION 

Industry recommends that the record of oral presentations be objectively verifiable 
through the use of either videotaping or a verbatim written record (i.e., a transcript &om a 
properly certified court reporter service) and be made available to both parties. 

CODSIA members do not support the use of either subjective or unilateral documentation 
(such as government notes) to record oral presentations. If the government insists on using other 
than tiie two objectively verifiable mediums above tiien CODSIA members strongly reconmiend 
that tiie method and level of detail of tiie record be mutually agreed to prior to the oral 
presentation. 

RFrOMMENDATION 

15.103(a) Presentations by offerors to the Government may be used to substitute 
for, or augment, written information. Use of oral presentations as a substitute for 
portions of a proposal can be effective in streamlining the source selection 
process. Oral presentations may occur at any time in the acquisition prooeoo after 
issuance of the solicitation and are subject to the same restrictions as written 
information, regarding timing (see 1 5.208) and content (see 1 5.406). Oral 
presentations provide an opportunity for dialogue among the parties in 
competitive and sole source acquisitions. Pre-recorded videotaped presentations 
that lack real-time interactive dialogue are not considered oral presentations for 
the purposes of this section, although they may be included in offeror 
submissions, when appropriate. 

(d) The contract file shall contain a record of oral presentations to document what 
the Government relied upon in making the source selection decision. The method 
and level of detail of the record shaU be either (1) objectKely verifiable 
(videotaping or verbatim written record) or (2) mutually agreed to by the 
Government and the contractor prior to oral presentation, (e.g., videotaping, 
vffitton minutos. Govemmont notoo, oopi e o of offeror briofmg slid e s or 
prcGcntation notop) shall bo at the diooretion of tiio Douroo solootion authority' . A 
copy of the record placed in the contract file shall be provided to the offeror. 
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ISSUE 

15.201 Presolicitation exchanges with industry. 


DISCUSSION 

The proposed rule (both here and in other sections) addresses "products and services." 
The FAR, however, covers "supplies and services (including construction)." See FAR 2.101. 
We recommend that the language of the proposed Rewrite be consistent with the general 
coverage of the FAR. 

Subsection (b) states that the purpose of presolicitation information exchanges is to 
enhance the Government's ability to obtain quality products. We believe the benefit to industry 
also should be recognized and have recommended language to accomplish this. 

The cross-reference to the procurement integrity provisions in subsection (c) is not clear. 
We have recommended language to clarify what we believe to be the meaning of the cross- 
reference. 

Subparagraph (f) prohibits the selective disclosure of information "necessary" to the 
preparation of proposals. It seemingly would permit selective disclosure of information that, 
while not "necessary" for preparation of a proposal, would nevertheless give the recipient a 
substantial advantage in any ensuing competition. In addition, the proposed rule only requires 
that materials distributed at a conference be made available to all potential offerors. Materials 
made available at other forums or to an individual offeror are apparently not within the scope of 
the disclosure requirement. 

We believe the general policy should be that any information or material provided to a 
particular potential offeror or any group of potential offerors must be made available to all 
offerors. An' exception would be made if information is disclosed to a potential offeror in 
response to the offeror's inquiry and making that information publicly available would tend to 
reveal the potential offeror's technical approach or otherwise disclose the offeror's confidential 
business strategy. We have recommended the language to accomplish this. 

RFrnMTMFNDATION 

(b) The purpose of exchanging information is to improve the understanding of 
Government requirements and industry capabilities, thereby allowing potential 
offerors to judge whether or how they can satisfy the Govemmenfs 
requirements and enhancing the Government's ability to obtain quality products 
supplies and services (including construction) at reasonable prices, and increase 
efficiency in proposal preparation, proposal evaluation, negotiation, and contract 
award. 
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(c) Agencies are encouraged to promote early exchanges of information about 
future acquisitions. An early exchange of information can identify and resolve 
concerns regarding the acquisition strategy, including proposed contract type, 
terms and conditions and acquisition planning schedules; the feasibility of the 
requirement, including performance requirements, statements of work, and data 
requirements; the suitability of the proposal instructions and evaluation criteria, 
including the approach for assessing past performance information; the 
availability of reference documents and information exchange approaches; and 
any other industry concerns or questions (soo 3.10'1 regarding procuroment 
intcgrify requirements) . Any exchange of information must be consistent with 
the procurement integrity provisions of 3.104. Some techniques to promote 
early exchanges of information are~ 
*** 

(f) General information about agency mission needs and future requirements may 
be disclosed at any time. When specific information about a proposed acquisition 
that would bo noccooar>' for the preparation of propooalo is disclosed to one or 
more potential ofiferors, that information shall be made available to the public as 
soon as possible, in order to avoid creating an unfair competitive advantage. For 
example, Wwhen a presolicitation or preproposal conference is conducted, 
materials distributed at the conference should shall be made available to all 
potential offerors, upon request. Information provided to a particular 
potential offeror in response to that offeror's request shall hot be disclosed if 
doing so would tend to reveal the potential offeror's technical approach or 
othen\'ise disclose that offeror's confidential business strategy. 
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ISSUE 

15.202 Advisory multi-step source selection. 
See above recommendation combining 15.102 and 15.202 
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ISSUE 

15.203 Requests for proposals. 

msrussiON 

CODSIA members have two comments for this section of the Rewrite. The first 
comment is on alternate CLIN structures and the second is on "letter RFPs." 

Alternate CLIN Structures 

The impact of the inclusion of an alternate CLIN structure in a contractor's proposal 
extends far beyond the "terms and conditions or the requirements (e.g., place of performance or 
payment and funding requirement)" referenced in this proposed section. The inclusion of an 
alternative CLIN structure can significantty decrease the abiUty of the government to properly 
evaluate the (or cost) of that proposal. 

When government procurement personnel evaluate complex proposals, they normally 
develop a sophisticated computerized pricing (or costing) model based on the CLIN structure and 
WBS (Work Breakdown Structure) described in the solicitation. Any changes to either the 
solicitation's CLIN structure or WBS result in an incomplete proposal evaluation which cannot 
be performed without substantial changes in the computerized pricing or costing model. 

For example, assume that the original CLIN structure described in the solicitation 
contained 20 CLINs and that the government pricing (or costing) model was based on these 20 
CLINs If a contractor proposed 22 CLINs, the government pricing (or costing) model would not 
include the prices (or costs) of the 21st and 22nd CLINs in the determination of its estimated 
price (or cost) and the contractor would have gained an unfair price (or cost) advantage by 
proposing the two additional CLINs. In order to eliminate the unfair price (or cost) advantage 
that this contractor would thereby receive, the government would have to revise its computenzed 
pricing (or costing) model at substantial additional cost to ensure that all proposals, mcluding 
those with different CLIN structures, were fairly and equitably evaluated. 

In order to ensure the fair and equitable treatment of all proposals, CODSIA members 
recommend that subpart 15.203(a)(2)(ii) be revised to limit the solicitation or acceptance of 
proposals containing alternative CLIN structures to those instances m which the government 
computerized pricing (or costing) model is capable of including the prices (or costs) of these 
additional CLINs. 

Letter RFPs 

In the interest of economy and efficiency, this section authorizes the contracting officer to 
utilize letter solicitations when it is not expected that more than one prospective offeror is a 
potentially viable candidate for contract award. The most likely circumstance for this scenano is 
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the follow-on acquisition to an existing contract - but it is not the only possible circumstance. 
To accommodate this likelihood, the language authorizes the use of letter RFPs in other 
appropriate circumstances. 

"Other appropriate circumstances" is not defined, illustrated, or discussed. It effectively 
gives the contracting officer authority to use letter RFPs in any number of situations without the 
basis for challenge or dispute. Alternatively, given the literal interpretation possible of the stated 
language, the authority to use the letter RFPs might be construed as being confined or limited to 
situations in which the instant procurement is a follow-on acquisition to an ekisting active 
contract or prior completed contract. 

It is conceivable that a letter RFP might be appropriate for an initial acquisition that is 
inherently sole source in nature. 

RFrOMMENDATION 

Add the following to 15.203(a)(2): 

(iii) Before soliciting or accepting proposals with alternative CLIN 
structures, the contracting officer will ensure that the alternative CLIN 
structures can be accommodated by both the Government's cost model for 
proposal evaluation purposes and the Government's contract payment 
facility. 

Make the following change in 15.203(e): 

(e) Letter RFPg may bo used in sole source follow on acquisitions and 
other appropriate circumstances. Letter PJPs should bo as oomploto as possible 
and, as a minimum, should contain tho follo^ ^ ang : (e) Letter RFPs may be used 
in sole source acquisitions and sole source follow-on acquisitions, as 
appropriate. Letter RFPs should be as complete as possible and, as a 
minimum, should contain the following: 

(1) RFP number and date; 

(2) Name, address, and telephone number of contracting officer; 

(3) Type of contract contemplated; 

(4) Quantity, description, and required delivery dates for the iten^ 

(5) ... 
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ISSI2£ 
15.208(c) Late Proposals 


msnissiON 

CODSIA members support the Rewrite language that permits the contracting officer to 
accept proposals that have been received late due to circumstances beyond the offeror's control. 
Under those circumstances, there is no potential prejudice to other offerors. 

However, permitting the contracting officer to receive a late proposal in any case where 
the due date for all other offerors is extended creates a significant potential for prejudice. We 
strongly recommend deleting it. Obviously, a proposal only will be deemed "late" if it is 
received after the due date stated in the solicitation. Other offerors akeady will have submitted 
their proposals. To grant an offeror that already has submitted its proposal extra time in which to 
submit the already-submitted proposal is meaningless. It is akin to allowing students "extra 
time" to work on their tests after they have turned them in and left the classroom because one test 
taker did not properly budget his or her time and did not complete the test by the announced 
completion time. Such extensions are inherently prejudicial to the others. 

We also recommend that the contracting officer be required to make a determination in 
writing that a late submission was beyond the offeror's control. This is properly required under 
subparagraph (2) when the lateness is due to government mishandling. There is at least as strong 
a reason to require that the determination be documented in writing when the lateness is due to 
reasons external to the government. We also suggest that the standard be changed from ^ 
circumstances beyond the offeror's "immediate" control to beyond the offerors reasonable ^ 
control. There is substantial case law discussing what is or is not beyond a persons reasonable 
control. We see no reason to create a new standard for purposes of late proposals. 

CODSIA members believe there may be times that the government may want to require 
proposals ti> remain valid during the entire solicitation process. Accordingly, we recommend 
that the contracting officer be given the flexibility to prohibit withdrawal of proposals and have 
revised subparagraph (e) accordingly. 

^F^mVfMFNDATION 

(c) Late proposals, modifications, and final revisions may be accepted by the 
contracting officer provided- 

(1) Tliu co nt ractin t nffi r ^r '^'^^'^ offororo: or 

m (1) The contracting officer determines in writing, on the basis of a review of 
the circumstances, that the lateness was caused by actions, or inactions, of the 
Government; or 
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(3) (2) In the judgment of the contracting officer, as determined in writing, the 
offeror demonstrates by submission of factual information that the circumstances 
causing the late submission were beyond the immediate reasonable control of the 
offeror. 

(d) The contracting officer shall promptly notify any offeror if its proposal, 
modification, or revision was received late and whether or not it will be 
considered, unless contract award is inuninent and the notice prescribed in 
15.603(b) would suffice. 

(e) Unless otherwise prohibited by the solicitation, proposals may be 
withdrawn at any time before award. Written proposals are withdrawn upon 
receipt by the contracting officer of a written notice of withdrawal. Oral proposals 
in response to oral solicitations may be withdrawn orally. The contracting officer 
shall document the contract file when such oral withdrawals are made. One copy 
of withdrawn proposals should be retained in the contract file (see 4.803(a)(10)). 
Extra copies of the withdrawn proposals may be destroyed or returned to the 
offeror at the offeror's request. Extremely bulky proposals shall only be returned 
at the offeror's request and expense. 


WASH01B:21708:1:07/14/97 
1-40 


-19- 


ISSUE 

15.209(b) Audit and Records - Negotiation 
niSCTJSSION 

It must be made clear that the government's access to records and audit rights, as imposed 
through the "Audit and Records - Negotiation" clause at 52.215-2 do not apply to contracts for 
the acquisition of commercial items. The lack of guidance has been a significant source of 
confusion for contracting officers and private industry. When combined with changes made in 
the proposed rewrite at Subpart 15.5, the failure to provide expressed direction in this area will 
only add to the confusion. 

pFrnMMFNnATION 
Add to the list of exceptions under 15.209(b): 
(x) Contracts for the acquisition of a commercial item (see 2.101). 
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ISSUE 

15.209(h) Order of Precedence clause 


msriJSSiON 


The proposed revision to the Order ofPrecedence clause has several problems. In order 
to appreciate these problems, it is necessary to understand the structure of the current clause. 
The terminology used in the present clause follows the Uniform Contract Format, found at Table 
15-1 (FAR 15.204). This present structure is as follows: 


Order ofPre cedence Clause 

(1) The Schedule (excluding specifications) 

(2) Representations & Instructions 

(3) Contract Clauses 

(4) Other Documents, Exhibits, Attachments 

(5) The specifications 

By contrast, the Rewrite proposes the following: 
Order of Precedence Clause 

(1) The Schedule (excluding specifications) 

(2) Performance requirements (including the 
specifications and special terms and conditions 
negotiated for the contract) 

(3) Other documents, exhibits, and attachments 

(4) Contract clauses 

(5) Representations and other instructions 


Tlniform Contract Fonnat 

Sections A-H(PartI) 
Sections K-M (Part IV) 

Section 1 (Part ni) 
Section J (Part III) 
Section C (Pan I) 


S^gtion/Titlg 

Part I - The Schedule 
A Solicitation/contract fonn 
B Supplies or services and prices/costs. 
C Description/specifications/work statement 
D Packaging and marking. 
E Inspection and acceptance. 
F Deliveries or performance. 
G Contract administration data. 
H Special contract requirements. 


Unfortunately, the Rewrite's Order ofPrecedence clause introduces the term 
"Performance requirements (including the specifications and special terms and conditions 
negotiated for the contract)." The difficulty is that the term "performance requirements" is 
undefined because there is no existing Section of the Uniform Contract Format specifically 
denominated "performance requirements." One reasonable interpretation might be that the 
"performance requirements," in a more general sense, are sprinkled throughout the entire 
contract, in all Sections and attachments. This interpretation could then lead to 
misinterpretations and disputes over whether a particular contract provision constitutes a 
"performance requirement," and what the consequence is for placement in the precedence listmg. 

The reference to "special terms and conditions negotiated for the contract" is also 
confiising. Section H (which is part of the Schedule) is currently entitled "Special contract 
requirements" and contams those terms and conditions unique to the contract which override the 
standard FAR clauses. The revision's reference to "special terms and conditions" may be an 
inexplicable attempt to remove Section H fi-om the Schedule and lower its priority in 
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interpretation. If it does not refer to Section H, then it is unclear what portions of the contract it 
is intended to reach. 


Furthermore, elevating the precedence of the specifications frovn last to second is 
extremely problematic. In addition to nullifying many years of procurement law precedent, 
specifications are typically the province of the engineering and program management functions, 
rather than the contracts and business functions. Consequently, the specifications will be 
prepared by individuals largely unfamiliar with government procurement laws and regulations. 
It is foreseeable that the specifications might contain provisions which would deviate fi-om the 
FAR clauses included in Section I, many of which reflect statutory requirements. The revised 
Order of Precedence clause would presume to give priority to the specifications, rather than the 
contract clauses. Besides representing a puzzling and ill-conceived prioritization, such a 
hierarchy may well be unenforceable where the specification was contrary to law or a 
fundamental procurement principle. 

Finally, it is worth noting that although the Order of Precedence clause was changed by 
the Rewrite, the Uniform Contract Format was not The reason for not changing the Uniform 
Contract Format is because the Model Contract Format is to be added to the DFARS as a test. 
Until that test is completed, it seems imprudent to have one half of the change in the Rewrite, but 
not the other half Consequently, tiiere is no apparent reason for raising the specifications to a 
higher priority for contract interpretation purposes over the special contract requirements. 

PFrOMMRNDATlON 

Retain FAR 52.215-33, the present "Order of Precedence" clause so that the Schedule 
(Sections A-H) continues to have precedence over the specifications in Section J. By doing so, 
contracting officers can focus on what they wish to buy through the special contract requirements 
and tiie statements of work and contractors can avoid misinterpretations of priorities. Both 
parties can then avoid disputes. 

52.215 8 Ord e r of Procodenpc Uniform Contract Format . 

Order of Precedence-Uniform Contract Format (Date) 

Any inconsistency in tiiio solicitation or oontroot shall bo roaolvod by giving 
prccodono e in the following order: 

(a) The Schedule (oxcluding the specifications); 

(b) rc r f onnj n cc r c qn i rrm^'nt'- (t""'"'^'"p tTio rpnpifirntinnr. nnd spooial torma and 
conditions nogotiatod for tiio contract); 

(o) Other documents, mchibits, ond attaohmonto} 
(d) Contract clause s? 

(c) Rcpresontationo and other instructions . 
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FAR 52.215-33 ORDER OF PRECEDENCE (JAN 1986) 

Any inconsistency in this solicitation or contract shall be resolved by giving 

precedence in the following order: (a) the Schedule (excluding the 

specifications); (b) representations and other instructions; (c) contract 

clauses; (d) other documents, exhibits, and attachments; and (e) the 

specifications. 
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ISSUE 
15.3 Unsolicited Proposals 


nTSrilSSTQN 

There are two basic issues raised by theRewrite's coverage of unsolicited proposals. The 
first deals with early involvement of the contracting officer under 15.306-2 and the second deals 
with access to information contained in unsolicited proposals under 15.309(a). 

The contracting officer is mentioned, almost as an afterthought, only at the end of 
paragraph (b). However, it is imperative that the contracting ofiBcer be brought into the review 
process as soon as agency officials determine that a particular unsolicited proposal is worth a 
comprehensive evaluation. CODSIA members recommend making the contracting officer an 
integral part of the process at paragraph (a), when the comprehensive evaluation is initiated. 

The text of the "Use and Disclosure of Data" legend to be placed on the title page of an 
unsolicited proposal has been changed. The current legend states that "The data in this proposal 
shall not be disclosed," while the proposed legend begins with the statement that "This proposal 
includes data that shall not be disclosed" (emphasis added). CODSIA members hope that this 
change was inadvertent and can be corrected, because the effect of the change will be to render 
SQm££SilS of an unsolicited proposal not subject to the protective legend. We do not think that 
this is a proper result, because even the fact that a firm has submitted an unsolicited proposal 
could, in some cases, be of interest to a competitor. 

Both of these matters can be addressed with only a small change to the Rewrite. 

TB^f-OMMFMPATTON 

15.306-2 Evaluation. 

(a) Comprehensive evaluations shall be coordinated by the agency contact 
point, who shall attach or imprint on each unsolicited proposal, circulated for 
evaluation, the legend required by 15.309(d). When performing a comprehensive 
evaluation of an unsolicited proposal, evaluators, one of whom shall include the 
contracting officer, shall consider the following factors, in addition to any others 
appropriate for the particular proposal: 

15.309 Limited use of data, 
(a) An unsolicited proposal may include data that the offeror does not want 

disclosed to the public for any purpose or used by the Government except for 
evaluation purposes. If the offeror wishes to restrict the data, the tiUe page must 
be marked with the following legend: 
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Use and Disclosure of Data 


This propoGal includes data that The data in this proposal shall not be 
disclosed outside the Government and shall not be duplicated, used, or 
disclosed--in whole or in part-for any purpose other than to evaluate this 
proposal. However, if a contract is awarded to this offeror as a result of-or 
in connection v^th-the submission of these data, the Government shall 
have the right to duplicate, use, or disclose the data to the ejctent provided 
in the resulting contract. This restriction does not lunit the Government's 
right to use information contained in these data if they are obtained from 
another source without restriction. The data subject to this restriction are 
contained in Sheets [insert numbers or other identification of sheets]. 
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ISSUE 
15.401 Definitions. 

PTSCUSSIQN 

We have two comments for this definitional section. First, the three (not two) definitions 
should be moved to 15.001 so they can relate, and be interpreted as relating, to the entire Part 15, 
not just Subpart 15.4 on source selection. For example, the phrase "significant weaknesses and 
deficiencies" appears in 15,606(d)(l) on postaward debriefmgs. CODSIA members reconunend 
that each of the definitions relate to the proposal finly. 

The other comment is that the only distinction between a "deficiency" and a "weakness" 
appears to be proposal versus contract perfomumce. As presently drafted, a proposal can be 
"deficient" but contain no "weaknesses." Conversely, the proposal could contain an unlimited 
number of "weaknesses" but not be "deficient" (unless there were so many "weaknesses" that 
they somehow totalled a "significant weakness" or two or three. Presumably the drafters of the 
Rewrite wanted to focus on contract performance as the discriminator in evaluating proposals. 
However, proposal evaluation and contract performance are completely separate events. If the 
proposal is not properly drafted or conceived, the evaluators cannot be certain that the company 
in question can perform that particular contract. Nevertheless, the Rewrite definitions appear to 
presume that contract performance is the consequence of who is the offeror rather than the 
consequence of the offeror's proposal. 

An additional reason for the CODSIA recommendation is because other parts of the 
Rewrite, notably 15.406(d)(3) on communications, are based on the evaluation process (not 
contract'performance) and the nomenclature that is specific thereto; i.e., "communications" and 
"discussions." That is, during communications, only weaknesses need be disclosed, but during 
discussions, significant weaknesses and deficiencies must be disclosed. Since these terms are 
relevant only to the proposal evaluation process, CODSIA members believe that the definitions 
should encompass only that stage. 

WFrOMMFNDATION 

We recommend that the definitions be relocated to 1 5.001 and separated into three 
distinct definitions. In order to place the focus of the definitions on the evaluation of the 
proposal rather than the speculation on contract performance, we suggest the new definitions in 
15.001 should read: 

"Deficiency," as used in this subpart, is o mat e ri al the failure of a proposal to 
meet a material Government requirement or a combination of significant 
wcaltnossos in a proposal that incroasoo th e risk of unouoceosfiil oontraot 
porformanoo to an unaoooptable l e v e l. 

-26- 

WASH01B:21708:1:07/14/97 
1-40 


••Weakness,- as used in this subpart, is a flaw in the proposal that incroases th e 
risk of unsuccessful contract performano e, 

A "significant weakness," as used in this subpart, is a flaw, or a series of flaws, 
in the proposal that appreciably iftdccreases the risk of unsuccossful contract 
performance likelihood of award unless addressed and resolved. 
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ISSUE 

15.405 Proposal and cost or price evaluation 


mSCTISSION 

The Rewrite section on proposal evaluation raises several important issues dealing with 
the definition of "proposal," past performance information and disputes, cost realism, and 
preaward testing. 

p^f^nftinnnf "Proposal" 

First, throughout the rewrite, the use of terms like "initial information," "full proposals" 
and so forth'appear. The Rewrite should carefully define what is meant by a "proposal." In the 
view of CODSIA's members, in order for a proposal to constitute a binding offer, it must include 
basic terms such as price, quantity, schedule, technical details, past performance information, etc. 
Under this construct, the submission of "proposals" would be a prerequisite for an agency to 
utilize a procurement technique in which offerors are eliminated from the competitive range (as 
opposed to being given advisory opinions as to their viability). 

Past Perform ^nC? Information 

Second, in its treatment of past performance, the proposed rewrite does not make clear 
that in evaluating an offeror's past performance, the agency must evaluate offerors' comments on 
ALL past performance information obtained, not just offerors' comments relative to informiation 
contained from sources identified by the offeror. Furthermore, CODSIA members continue to 
believe that ongoing disputes should not be considered in evaluating past performance. This is 
not to say that any contract that is the subject of a dispute should not be considered in the 
evaluation of past performance, but only those issues related to the dispute need be excluded. 

CODSIA members do not believe that a contractor will initiate disputes litigation and 
execute a Contract Disputes Act certification in order to exclude specific past performance 
information from the evaluation. Contractors always weigh the cost of litigation (management 
time, attorney fees, customer goodwill) prior to filing a claim. Consequently, CODSIA members 
recommend tiiat past performance information related to matters that are the subject of a formal 
or established disputes proceeding should be excluded from evaluation unless the affected offeror 
expressly requests otherwise. 

Cnst Realism 

CODSIA members are also quite concerned that the government wishes to employ cost 
realism analyses on fixed price contracts. By the very nature of a fixed price contract, the 
contractor is assuming the risk of profitable performance. Whether the cost is "realistic" to the 
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government is irrelevant to the performance, or profitability, of the contract Consequently, we 
have recommended that the sentence in 15.405(a)(1) be deleted. 

Preaward Testing 

The subject of the proposed FAR 1 1.801, Preaward testing, is not descriptive of "agency 
needs," and is mispositioned under FAR Part 1 1 - DESCRIBING AGENCY NEEDS. It is more 
pertinent to proposal evaluation and source selection. The fact that: "results of such tests or 
demonstration may be used to rate the proposal or otherwise evaluate the proposal" obviates any 
need to dispute that conclusion. 

While it may not be imperative that preaward testing or product demonstration, when 
required by the solicitation, be conducted in accordance with a formal test plan, it is imperative 
to ensure that all offerors are evaluated against the same standards. This can only be 
accomplished if there is a requirement to the effect that the testing is conducted pursuant to 
uniform or comparable measurement criteria and under comparable circumstances and 
conditions. Anything less would be in contravention of the prescriptions set forth in Subpart 
15.4 Source Selection (more specifically, FAR 15.403(b)(3) and (4) and tiie requirement in FAR 
15.404(b)(2) to support meaningfiil comparison and discrimination between and among 
competing proposals). 

RFrOMMENDATION 

Insert at 15.001: 

Proposal is a binding offer that is submitted in response to a government 
solicitation. 

In 15.405(a), add an additional subparagraph entitied "Preaward Testing," 
reworded to read as follows: 

Where preaward testing or product demonstration is required by the 
solicitation and the results of such testing or demonstration may be used to 
rate the proposal, to determine technical acceptability, or otherwise to 
evaluate the proposal, the solicitation shall prescribe the circumstances, 
conditions, and measurement criteria to be employed in the conduct of such 
testing or demonstration to ensure meaningful comparisons and 
discrimination between and among competing proposals. 

Insert at 1 5.405(a)(1) a few additional words related to proposal evaluation, delete 
tfie sentence on cost realism at 15.405(a)(1) and add a new second sentence at 
15.405(a)(2)(ii). 
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(a) Proposal evaluation is an assessment of the proposal and the offeror's ability to 
perform the prospective contract successfully. An agency shall evaluate 
competitive proposals and then assess their relative qualities solely on the factors 
and subfactors specified in the solicitation. Evaluations may be conducted using 
any rating method or combination of methods, including color or adjectival 
ratings, numerical weights, and ordinal rankings. The relative strengths, 
deficiencies, significant weaknesses, weaknesses, and risks shall be documented 
in the contract file. 

(1 ) Cost or price evaluation. Normally, competition establishes price 
reasonableness. Therefore, when contracting on a firm-fixed-price or fixed-price 
with economic price adjustment basis, comparison of the proposed prices will 
usually satisfy the requirement to perform a price analysis (but see 15.504- 
1(d)(3)), and a cost analysis need not be performed. In limited situations, a cost 
analysis (see 15.503-l(c)(l)(i)(B)) may be appropriate to establish reasonableness 
of the otherwise successful offeror's price. When contracting on a cost- 

• reimbursement basis, evaluations shall include a cost realism analysis to 
determine what the Government should realistically expect to pay for the 
proposed effort, the offeror's understandmg of the work, and the offeror's ability 
to perform the contract. Cost realism analyses may also be used on fixed-price 
incentive contracts or, in exceptional cases, on other competitive fixed prioo typ e 
contracts (soo 15.501 1(d)(3)) . The contracting officer shall document the cost or 
price evaluation. 

(2) Past performance evaluation. 

(ii) The solicitation shall describe the approach for evaluatmg past performaiice, 
including evaluating offerors with no relevant performance history, and provide 
offerors an opportunity to identify past contracts (including Federal, State, and 
local government and private) for efforts similar to the Government requirement 
The solicitation shall also authorize offerors to provide, and require the 
government to consider, information and corrective actions relative to any 
adverse past performance reports obtained by the government, whether 
those reports are related to the identified contracts or are obtained from 
other sources. However, unless requested to do so by the offeror, the 
contracting officer shall not consider information related to matters under 
contracts that are in dispute or litigation before a court, an agency board of 
contract appeals, or alternative dispute resolution forum when evaluating an 
offeror's past performance. . . . 

(iii) The evaluation may take into account relevant past performance information 
regarding predecessor companies, key personnel who have relevant experience, or 
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subcontractors that will perform major or critical aspects of the requirement. 1 
information may be relevant to the instant acquisition. 

(iv)*** 

(3) Technical evaluation. When tradeoffs are performed, the source selootion 
contract file records shall include- 
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ISSUE 

15.406 Communications with offerors. 


DISCUSSION 

There are several elements to the proposed section on communications with offerors. 

To begin with, proposal revisions resulting from communications are not clearly 
prohibited. The regulation retains the distinction between communications and discussions and 
the implications/consequences of each. However, the line between the two is not the bright line 
that it should be. Phase 11 does nol include a clear prohibition against an offeror revising a 
proposal after/as a result of communications with the government. However, the section on 
discussions does state clearly that discussions may result in proposal revisions. CODSIA's 
position is that this distinction between communication and discussions is critical. The definition 
of "communications," at 15.001, does not resolve the problem, because it encompasses all 
interchanges after receipt of proposals, indndinp discussions. Therefore, a reader could interpret 
the regulation to allow proposal revisions under 15.406(a). The fact that the definition of 
"discussions" (also at 15.001) specifically mentions that the offeror may be allowed to revise its 
proposal is not sufficient We suggest a new sentence at the end of FAR 15.406(a)(1) that reads: 
"Whenever an award is to be made without conducting discussions (see 15.001), offerors shall 
not be allowed to revise their proposals." 

Furthermore, the Rewrite proposal must clarify the distinction between communications 
and discussions The definitions at 15.001 defme "discussions" as a subset of "communications." 
The critical distinction between the two (i.e., that communications do not result in proposal 
revisions and are not sufficient to^cure proposal deficiencies or material omissions) is buried in 
15.406(b)(2). This critical distinction, which applies to all communications, whether or not 
followed by discussions, should be raised to a more visible, and more universally applicable, part 
of the regulation. We suggest that a revised sentence be inserted and moved from 15.406(b)(2) 
to a location immediately after the title of section 15.406 and before "(a) Communications and 
award without discussions. " The revised sentence would read: 

Communications shall not be used to cure proposal deficiencies or material 
omissions, materially alter the technical or cost elements of the proposal, 
and/or otherwise revise the proposal. 

Several other minor changes, which appear below in the Recommendation, would place the 
proper emphasis on the new regulations. 

The next major issue is the proposed new standard for inclusion in the competitive range 
as "proposals most highly rated." This standard is one which is considerably higher than that in 
use currently (see FAR 15.609(a) which states: "... shall include all proposals that have a 
reasonable chance of being selected for award."). Yet, the proposed standard is more permissive 
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than the standard included in the final Rewrite, /.e., "proposals having the greatest likelihood of 
award." However, CODSIA members are not certain that this interpretation is correct, because 
the regulation does not define or explain the standard. CODSIA agrees to the use of the new 
standard ("most highly rated") proposed, primarily because selection is based on actual ratings of 
evaluated proposals. However, there needs to be some clarification and definition in the Rewrite 
about what that really means. CODSIA recommends the following: 

Agencies shall evaluate all proposals in accordance with 15.405(a), and, if 
discussions are to be conducted, establish the competitive range. Based on the 
ratings of each proposal against all evaluation criteria, the contracting officer shall 
establish a competitive range comprised of those proposals most highly rated in 
accordance with such evaluation criteria, unless the range is fiirther reduced for 
purposes of efficiency pursuant to paragraph (c)(2) of this section. 

The Rewrite proposal still allows tiie contracting officer, after establishing what the 
competitive range would be if it included all proposals most highly rated, to fiirther reduce the 
competitive range "for purposes of efficiency." FAR 15.406(c)(2) authorizes tiie contracting 
officer to base tiiis determination on whether tiie number of most highly rated proposals "exceeds 
tiie number at which an efficient competition can be conducted." Efficiency, in Phase II, is 
determined at a later point in the acquisition (after proposals are received and fiilly evaluated), 
and CODSIA members appreciate tiiis recognition of tiie need for a complete evaluation prior to 
elimination of offerors. 

However, we believe tiiat tiie drafters are still missing tiie point that Congress intended 
when it modified tiie statiite to include "efficiency." The statute (10 U.S.C. 2305(b)(4)(B)) 
clearly allows tiie contractmg officer to "linait tiie number of proposals in tiie competitive range, 
in arrnrdance with the criteria sp ^-rififtH in the solicitation, to tiie greatest number tiiat will permit 
an efficient competition among tiie offerors rated most highly in accordance SUCh critgnft -" 
That is, tiie statute clearly identifies "efficiency" as an influence on tiie process while tiie 
proposed Rewrite uses "efficiency" as a discriminator in tiie acquisition process. In otiier words, 
tiie Rewrite does not limit tiie interpretation of efficiency, as does tiie statiite. CODSIA members 
do not believe tiiat tiie Rewrite correctiy implements tiie concept of "efficient competition" tiiat 
tiie Congress envisioned when it included section 4101 in P.L. 104-106 (tiie Clinger-Cohen Act). 

While we understand that efficiency now plays a part in establishing the competitive 
range, we believe tiiat it is a specific, limited aspect of efficiency, as delineated in tiie statiite, 
ratiier tiian tiie discriminatory efficiency tiiat tiie Rewrite includes. The regulation does not 
provide any indication of how, or on what basis, tiie contracting officer will determme efficiency; 
neitiier does it connect "efficiency" witii tiie solicitation's evaluation factors. Unchanged, tiiis 
would allow tiie government to base its decision on tiie number of proposal evaluators who were 
available at a given time. The availabiUty of government resources should not be tiie basis on 
which qualified offerors are excluded firom fiirther consideration. 
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At 15.406(c)(2), first sentence: Delete the phrase "determine that the number of most 
highly rated proposals that might otherwise be included in the competitive range exceeds the 
number at which an efficient competition can be conducted" and insert the following: 

After evaluating all proposals in accordance with 15.405(a) and 15.406(c)(1), the 
contracting officer may dctormin e that the number of moot highly ratod propoools 
that might othen^ioo bo includ e d in the oompotitivo range cxooodo the number at 
which an e fficient competition can bo conducted l imit the number of proposals 
in the competitive range, in accordance with the criteria specified in the 
solicitation, to the greatest number that will permit an efficient competition 
among the offerors rated most highly in accordance with such criteria. 

In summary, if a new form of contact between offerors and the government is to be 
introduced, it is crucial that what is and what is not permissible be clear. The revised proposal 
does a reasonably good job of establishing those lines, but more clarity is still needed. 

One feature of the Rewrite which CODSIA members continue to strenuously object to is 
the government's ability to conduct an auction under 1 5.406(e). Contrary to what the Rewrite 
drafters apparently believe, industry does not engage in auctioning when purchasing its supphes 
and services. The principal reason that companies do not engage in auction techniques is 
because of the poor reputation that company will attain if it is perceived as an untrustworthy 
recipient of confidential business information (i.e., price and delivery information). As stated m 
our January 1997 comments, "CODSIA members believe tluit auction techniques are always 
inappropriate and we adopt the language of FAR 15.610(e)." 

While the revised proposal goes a long way toward clarifying the importance of two-way 
dialogue on past performance issues, additional language is vital if fiill confidence is to be vested 
in the past performance process. For example, the rewrite does not require that, when award is to 
be made without discussion, offerors be given an opportunity to address adverse past 
performance reports on which they have not had an opportunity to comment before. As well, 
CODSIA members believe that the identity and/or location of a contract must be disclosed at the 
request of an offeror. CODSIA members believe such comments are integral to the process and 
must be required, at least where offerors who might otherwise be competitive for the award are 
concerned. 

pyroMMFNDATION 

15.406 Communications with offerors. Communications shall not be used to 
cure proposal deficiencies, significant weaknesses or material omissions, 
materially alter the technical or cost elements of the proposal, and/or 
otherwise revise the proposal. 
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(a) Communications and award without discussions. (1) If award will be 
made without conducting discussions, communications with offerors may be used 
to resolve minor or clerical errors or to clarify certain aspects of proposals (e.g., 
the relevancy of an offeror's past performance information and adverse past 
performance information on which the offeror has not previously had an ^ 
opportunity to comment). Such communications shall be conducted with any 
offeror that is the subject of an adverse past performance report from any 
source on which the offeror has not previously had the opportunity to 
comment, if that offeror would, if not for such report, be considered for 
award or inclusion in the competitive range. Whenever an award is to be 
made in a competitive procurement without conducting discussions (see 
15.001), offerors shall not be allowed to revise their proposals. 

*** 

(c) Competitive range. (1) Agencies shall evaluate all proposals in accordance 
with 15.405(a), and, if discussions are to be conducted, establish the competitive 
range. Based on the ratings of each proposal against all evaluation criteria, the 
contracting officer shall establish a competitive range comprised of those 
proposals most highly rated in accordance with such evaluation criteria, unless 
the range is further reduced for purposes of efficiency pursuant to paragraph (c)(2) 
of this section. 

(2) After evaluating all proposals in accordance with 15.405(a) and 

1 5.406(c)(1), the contracting officer may determine that the number of most 
liighly rated proposalo that might other . \ioe bo included in the oompctitivo rang e 
c j xccd: the number nt whr^^ "fflf-innt onmpotition oon bo conducted limit the 
number of proposals in the competitive range, in accordance with the criteria 
specified in the solicitation, to the greatest number that will permit an 
efficient competition among the offerors rated most highly in accordance 
with such criteria. Provided the solicitation notifies offerors that the competitive 
range can be limited for puiposes of efficiency (see the provision at 52.215-1(0), 
the contracting officer may limit the number of proposals in the competitive range 
to the greatest number that will permit an efficient competition among the most 
highly rated proposals (10 U.S.C. 2305(b)(4) and 41 U.S.C. 253b(d)). 

(d) CoimnunicQtion') Discussions with offerors after establishment of the 
competitive range. (1) Suoh communications or e d Discussions, tailored to eadi 
offeror's proposal, and shall be conducted by the contractmg ofiBcer with each 
offeror within the competitive range. 

(3) The contracting oflBcer shall, subject to paragraph (e) of this section ' 
and 15.407(a), indicate to, or discuss with, each offeror still being considered for 
award, significant weaknesses, deficiencies, and other aspects of its proposal - 
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(such as, cost, price, performance, and terms and conditions) that could, in the 
opinion of the contracting officer, be altered to enhance matorially the proposal's 
potential for award. The scope and extent of discussion are a matter of contracting 
officer judgment. In discussing othor aspeoto of the proposal, the Covommont 
may, in situations where tho solicitation stated that evaluation credit would b e 
given for technical solutions wcoooding any mandator)' mininiums, negotiate vn± 
offerors for increased performanc e beyond any mandatory ininimums, and th e 
Government may suggest to off e rors that have oxooed e d any mandatory 
minimums, that their proposals would be more competitive if the excesses wer e 
removed and the offered price decreased . When discussing other aspects of the 
proposal in situations where the solicitation stated that evaluation credit 
would be given for technical solutions exceeding any mandatory minimums, 
the Government may negotiate with offerors about increased performance 
beyond any mandatory minimums. Where the solicitation did not so state, 
then during discussions the Government may suggest to offerors that have 
exceeded any mandatory minimums that their proposals would be more 
competitive if the excesses were removed and the offered price decreased. 

(e) Limits on communications. Government personnel involved inihe 
acquisition shall not engage in conduct that- 

( 1 ) Favors one offeror over another; 

(2) Reveals an offeror's technical solution, including unique technology, 
innovative and unique uses of commercial items, or any information that would 
compromise an offeror's intellectual property to another offeror; 

(3) Reveals an offeror's price without that offeror's permission. Howev e r, 
the contracting officer may inform an offeror that its price is considered by the 
Covommont to be too high, or too low, and reveal tho results of tho analyoio 
supporting that conclusion. It is also permissible, at the Government's discretion, 
to indicate to all offerors the cost or price that the Government's price analysis, 
market research, and other reviews have identified as reasonable (41 U.S.C. 
423(h)(l)(2)); 

(4) Reveals the names of individuals providing reference information 
about an offeror's past performance, although the identity and location of the 
contract or subcontract that is the subject of the reference shall be disclosed 
at the request of the offeror; 

(5) Constitutes an auction technique such as - 

(i) indicating to an offeror a cost or price that it must meet to obtain further 
consideration; or 

(ii) advising an offeror of its price standing relative to another ofTeror; or 

(iii) otherwise furnishing information about other offeror's prices; or 

(6) Knowingly furnishes source selection information in violation of 3.104 
and41U.S.C.423(h)(l)(2). 
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15.407 Proposal revisions. 


DISCUSSION 

The regulation allows an offeror "an opportimity to submit a proposal revision" (FAR 
15.406(a)), presumably at any time during discussions, and subsequently gives each offeror still 
in the competitive range "an opportunity to submit a final proposal revision'' (FAR 15.407(b)). 
This section contemplates maintaining the old system under which offerors could be called upon 
to submit multiple revisions to their proposals. It encourages auctioning and can easily result in 
multiple "best and final offers.*' There is no incentive in the proposed system for streamlining or 
for an offeror to present its best offer in the initial proposal. The needed streamlining and cost 
savings in time and paperwork that initially prompted the FAR Part 15 Rewrite will not 
materialize unless offerors are encouraged to present their best offer initially and multiple 
proposal revisions are made the exception rather than the rule. 

RECOMMENDATION 

(a) If, after discussions have begun, an offeror in the competitive range is 
no longer considered to be among the most highly rated offerors being considered 
for award, that offeror may be eliminated from the competitive range whether or 
not all material aspects of the proposal have been discussed, or the offeror has 
been afforded an opportunity to submit a proposal revision (see 15.406(d)). If an 
offeror's proposal is eliminated or otherwise removed fi-om the competitive range, 
no fiirther revisions to that offeror's proposal shall be accepted or considered. 

(b) Tho contractmg officer may roquost proposal revisions that olorifi^ and 
document undorstandings reached during nogotiations. At the conclusion of 
discussions, the contracting officer shall give each offeror still in the 
competitive range shall bo given a n opportunity to submit a proposal revision that 
clarifies and documents understandings reached during negotiation. The 
contracting officer is required to establish a common cutoff date for receipt of 
linal-proposal revisions. Requests for final-proposal revisions shall advise 
offerors that the final proposal such revisions shall be in writing and that the 
government intends to make award without obtaining fi irther discussions 
rovioions . 
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ISSII£ 
15.408 Source selection. 


DISCUSSION 

Proposed FAR 1 5.408 allows the source selection authority's decision to be based on 
"business judgments and tradeoffs" as well as a comparative assessment of proposals against 
source selection criteria in the solicitation. This is the equivalent of throwing in anothw source 
selection factor after the fact without allowing offerors an opportunity to base their proposals on 
it CODSI A members consider this to be patently unfair and a violation of the statute. 

The FAR, at 1 .602-2, states that "contracting officers should be allowed wde latitude to 
exercise business judgmenC but that exhortation is directed toward such generic subjects as 
"(e)nsur(ing) that contractors receive impartial, fair, and equitable treatment." Further, the 
source selection authority is seldom a contracting officer, so the business judgment stricture is 
not directed at the SSA. 

The law is clear and unequivocal: It requires that the contract award be made "to the 
responsible source whose proposal is most advantageous to the United States, considering only 
cost or price and the other fartnrs included in the solicitation" (10 U.S.C. 2305(b)(4)(C)). It is, 
therefore, beyond the scope of the statute for the source selection authority, or anyone, for that 
matter, to base the source selection decision on anything beyond the source selection factors and 
relative weights that are specified in the solicitation. These references to "business judgments 
and tradeoffs" should be deleted. 

Further, with respect to the quantification of tradeoffs, FAR 1 5.408 refers to "a 
comparative assessment of proposals against all source selection criteria in the solicitation." 
Later, it states that "documentation need not provide quantification of the tradeofiFs that led to the 
decision." If "tradeoffs" here refers to something other than a best-value evaluation based on the 
factors and subfactors specified in the solicitation, then the reference should be deleted in its 
entirety. However, if the term "tradeoffs" is intended to refer to the best-value evaluation 
process, then the documentation must include something more than the rationale for such 
tradeoffs; only an explanation of the quantifiable, logical, and documentable tradeoffs that were 
made in accordance with the solicitation can justify the source selection decision. 

RFrnMMFNDATION 

15.408 Source selection. 

The source selection authority's (SSA) decision shall be based on a comparative 
assessment of proposals against all source selection criteria in the solicitation. 
While the SSA may use reports and analyses prepared by others, the source 
selection decision shall represent the SSA's independent judgment The source 
selection decision shall be documented, and the documentation shall include the 
r ationale for any bminfTT j"'^!^"'*"^'' ""'^ ti^Hnnffn, indudinp benefits associated 
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with additional costs. Although Tthe rationale for the selection decision must be 
documented^ and that documentation need not must provide quantification of the 
tradeoffs that led to the decision. 
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ISSUE 

15.605 Preaward debriefing of offerors. 
nisriTSSTON 

In earlier comments on the initial rewrite proposal, CODSIA members had strongly urged 
that preaward debriefings be mandatory for offerors excluded from a competition prior to award. 
Whenever an offeror is excluded from a cornpetition, a timely debriefing is vitally important to 
enable that offeror to understand the deficiencies and weaknesses in its proposal so it can 
overcome those problems on concurrent or subsequent procurements. In some cases, the lag time 
between exclusion from a competition and the conduct of a postaward debriefing can be very 
significant 

The proposed Rewrite comes close to achieving that goal, but still allows the government 
to avoid providing a preaward debriefing "if, for compelling reasons, it is not in the best interests 
of the Government. . . ." While it is conceivable that such reasons might exist, the proposed rule 
provides no guidance to contracting officers on what types of circumstances could legitimately 
be deemed "compelling." CODSIA members continue to believe that a preaward debriefing 
should be mandatory. At a minimum, the rule should articulate appropriate examples of 
"compelling reasons" so that the intent of the rule is clear and followed. Furthermore, if this 
exclusion is to remain, the rule should make expliciUy clear that, for purposes of a potential 
protest, the date the offeror knew or should have known the basis for a protest shall be the date of 
the actual debriefing, if a preaward debriefing was requested by the offeror and refiised by the 
government. 

In addition, it is industry's view that adverse past performance reports on which the 
offeror has not previously commented or been made aware MUST be among the mandatory 
elements of any debriefing. 

^]FrnivfMy.NnATiON 
At 15.605(b), add clarifying language delineating examples of "compelling reasons." 

(a)(1) The offeror may request a preaward debriefing by submitting a 
written request for debriefmg to the contracting officer within * three days after 
receipt of the notice of exclusion from the competition. 

(2) At the offeror's request, this debriefing may be delayed until after 
award. If delayed until after award, the debriefing shall include all information 
normally provided in a postaward debriefing (see 15.606(d)). However, if an 
offeror requests a delayed debriefing under this section, the date the offeror knew 
or should have known the basis of a protest for the purposes of 4 CFR 21 .2(a)(2) 
shall be the date the offeror received notice of ite exclusion from flie competition. 
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(3) If the offeror does liot submit a timely request, the offeror need not be 
given either a preaward or a postaward debriefing. Offerors are entitled to no 
more than one debriefing for each proposal. 

(b) The contracting officer shall make every effort to debrief the 
unsuccessful offeror as soon as practicable, but may refuse the request for a 
preaward debriefing ifi only for compelling reasons , it is not in th e boot intorooto 
of the Government to conduct a debriefing at that tim e. Compelling reasons 
exist, for example, when the acquisition involves classified information for 
weapons systems or the acquisition is being conducted during a declared 
national emergency. The identification of specific compelling reasons and 
rationale for delaying the debriefmg shall be documented in the contract file. If 
the contracting officer delays the debriefmg, it shall be provided no later than the 
time postaward debriefings are provided imder 15.606. In that event, the 
contracting officer shall include the information at 15.606(d) in the debriefmg. In 
the event a request for a preaward debriefing is refused by the government, 
the date the offeror knew or should have known the basis for a protest shall 
be the date on which the requested debriefmg is actually conducted. 

(4) An evaluation of past performance information obtained by the 
government and which was used in source selection evaluation. 
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ISSUE 

15.606 Postaward debriefing of offerors. 


DISCUSSION 

The only changes recommended to this section by CODSIA members are technical in 
nature, The disclosure of adverse past performance information, particularly such information 
which the offeror has not had the opportunity to comment previously, must be a mandatory 
element of a debriefing. 

RECOMMENDATION 

(b) Debriefings of successful and unsuccessful offerors may be done 
orally, in writing, or by any other method mutually acceptable to the contracting 
officer and the offeror. 

(d) At a minimum, the debriefing inforaiation shall include- 

5) For acquisitions of commercial end items, the make and model of the 
item to be delivered by the successful offeror, and 

(6) Reasonable responses to relevant questions about v^hether source 
selection procedures contained in the solicitation, applicable regulations, and 
other applicable authorities were followed; and 

(7) An evaluation of past performance information obtained by the 
government and which was used in source selection evaluation. 
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ISSUE 

52.212-1 Instructions to Offerors - Commercial Items 
PISCUSSION 

See Discussion in 15.208(c). 

RECOMMENDATION 

52.212-1 Instructions to Offerors-Commercial Items. 

* * * * * 

(f) Late offers. Offers or modifications of offers received at the address specified 
for the receipt of offers after the exact time specified for receipt of offers are 
"late." Late proposals, modifications, and final revisions may be accepted by the 
Contracting Officer provided- 

(1) The Contracting Offioor c)rtcndo the du e date for oil off e rors; or 
(3)(1) The Contracting Officer determines in writing on the basis of a 
review of the circumstances that the lateness was caused by actions, or inactions, 
of the Government; or 

(i) (2) In the judgment of the Contracting OfiScer, the offeror 
demonstrates by submission of factual information that the circumstances causing 
the late submission were beyond the immediate control of the offeror. 

* * * * * 
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ISSUE 

52.215-3 Request for Information or Solicitation for Planning Purposes. 


msnissiON 

5ee Discussion in 15.001. 

RFrOMMENDATION 
As prescribed in 15.209(c), insert the following provision: 
Request for Information or Solicitation for Planning Purposes (Date) 

(a) The Government does not intend to award a contract on the basis of 
this solicitation or to otherwise pay for the information solicited except as 
provided in subsection 3 1 .205-1 8, Bid and proposal costs, of the Federal 
Acquisition Regulation. 

(b) Although "proposal" and "offeror" are used in this Request for 
Information, your response vnll be treated as information only. It shall not be used 
as a proposal as defined in 15.001. 

(c) This solicitation is issued for the purpose of: [state purpose]. 

(End of provision) 
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ISSU E 

52.215-8 Order of Precedence-Uniform Contract Format 
DISCUSSION 

See Discussion in 15.209(h). 

RECOMMENDATION 

As prescribed in 15.209(h), insert the following clauoe: 

Order of Procodonce Uniform Contract Format (Dat e ) 

Any inconsiGtoncy in this solicitation or contract shall b e rosolvod by 

giving preced e nce in th e following order: (a) The Schedule ( e xcluding th e 

specifications). 

(b) P o rformanc o requiromcnts (including the specifications and sp e cial 

te rms and conditions negotiated for the contract). 

(c) Other documents, exhibits, and attachments. 

(d) Contract claus e s. 

(c) Representations and other instructions. 

(End of claus e ) 

See Recommendation in 15.209(h). 
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MISCELLANEOUS CLARIFICATIONS AND CORRECTIONS 

TO 

PROPOSED FAR PART 15 DATED MAY 14, 1997 


The material which follows consists of various clarifications of a minor nature and 
multiple corrections (typographical, some edits) to enhance the proposed rule. The 
material has been segregated into Group A and Group B. 

GROUP A 


Part I. Change the title of Part 1 from "Federal Acquisitions Regulations System" to 
"Federal Acquisition Regulation System". 

15.000. The rewrite cites "... competitive and noncompetitive negotiated acquisitions" 
(emphasis added). The term "other than competitive" is preferred to the term 
"noncompetitive", since, for instance, an offer can be noncompetitive (higher price, etc.) 
in a competitive acquisition. 

In addition, the statement is made in 15.000 that "Negotiated procedures may 
include bargaining". This implies that the procedures have been the subject of a 
negotiation. Recommend that the sentence be reworded to state: ^'Negotiation procedures 
may include bargaining". 

{ 

15.002(a). In the first sentence, hyphenate sole-source. Hyphenation seems to be 
inconsistent throughout the rewrite (e.g. lowest priced proposal, but higher-priced 
proposal). Recommend a thorough recheck. 

15.101-l(a). Suggest rewording this paragraph as follows for clarity: 

"(a) This process is appropriate when it may be in the best interest of tiie Govenunent to 
consider award to [other than the lowest priced offeror.] an offeror other than the offeror 
that submitted the lowest-priced offer."* 

15^03(a), (e). Need to standardize on either "at a minimum" or "as a minimum". 

15.203(d). Insert a comma between the words "proposals" and "modifications" so that 
the sentence reads ". . . authorize receipt of proposals, modifications or revisions by 
facsimile." 

15.204(c). Recommend this sentence be modified to read: ''Contracts for jupplies or 
services . . .". 
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15.204-2(a)(3)(viii). Recommend that the list of respondent information to be provided 
include also the respondent's e-mail address. 

15.206(b). Subparagraph (b) allows the contracting officer to use oral notices when time 
is of the essence, with subsequent formalizing of the notice with an amendinent 
Recommend that electronic methods be utilized, and that subparagraph (b) include 
electronic methods in addition to (or in lieu of) oral notices. Speed and efficiency are 
maintained, since electronic notices can be sent to all offerors at virtually the same time. 
In addition, the formal amendment to the solicitation could be accomplished 
electronically. 

15.206(g). In subparagraph (g) change the references at the end of the subparagraph fix)m 
15.208(b) and 15.407(d), to 15.207(b) and 15.406(e), respectively. 

15.304(a)(3). In subparagraph (a)(3), delete the colon after "agency" so that the text 
reads ". . . such as any agency upcoming solicitations; 

15.306-2(a)(5). In subparagraph (a)(5), change "is" to "are" so that the text reads ". . . 
team leader, or key personnel who are critical in achieving. . . ". 

15.309(f)(3). In subparagraph (f)(3), the words to be deleted are not contained in the text 
of the legend referred to in subparagraph (d). 

i 

15.309(h)(3). Subparagraph (h)(3) incorrectly cites FAR 3.104-9 regarding the 
Procurement Integrity certifications to be obtained, et cetera. The proper citatiqn should 
be either (or both) 3.104-4 "Statutory and related prohibitions, restrictions, and 
requirements" or 3.104-5 "Disclosure, protection, and marking of contractor bid or 
proposal information and source selection information". 

15.403(b)(6). Insert a period in lieu ofa comma at the end of (6). 

15.404(d)(3)(iii). This paragraph states that past performance need not be evaluated if 
not appropriate to do so, and cites OFPP Letter 92-5 as the authority. Recommend that, 
rather than citing the OFPP Policy Letter which is subject to change, the 
requirement/relief be added to the FAR, making the FAR self-sufficient. If the citation of 
the OFPP Letter was meant as a potential source for the ^e of contracting officer 
documentation required, it could be cited as illustrative only. 

15.407(b). In order to avoid any misunderstandings about the receipt and contracting 
officer handling of final propoMil revisions which may be late to tiie established common 
cut-off date, it is recommended that this paragraph (b) be amended by adding the 
following sentence at the end of the paragraph: "The requirements of 15.208 concerning 
timely submission of offers and the rules for consideration of late ofiFers apply." 


I5,606(a)(4)(ii), In subparagraph (a)(4)(ii) change the reference from "15.605(a)(ii)" to 
"15.605(a)(2V* 

15.609(a), Rewrite 53.21 5-1 (c) prescribes use of the SF 33 in conjunction with award of 
negotiated contracts, along with OF 307 and SF 26. However, 15.609(a) and (b) only 
cover the use of OF 307 and SF 26 to award negotiated contracts. It appears that 
reference to the SF 33 may have been unintentionally omitted in 1 5.609(a). 

52.215-7. The provision regarding Annual Representations and Certifications- 
Negotiation retains obsolete language. The language in the current clause at 52.215-35 
should be used in lieu of the language in rewrite clause 52.215-7. The proposed rewrite 
version of the clause does not reflect changes to the current FAR clause which deleted the 
requirement to certify to the existence of the annual representations and certifications. 


Part 53. Delete the prescription for use of the SF 141 1 and SF 1448 from Part 53 of the 
rewrite (current FAR 53.2 1 5-2). 


CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS 
SUBPART 15.5 - CONTRACT PRICING 

15.500 Scope of subpart 

This subpart prescribes the cost and price negotiation policies and procedures for pricing negotiated prime contracts 
(including subcontracts) and contract modifications, including modifications to contracts awarded by sealed 
bidding. 

15.501 Definitions. 

Cost or pricing data (10 U.S.C. 2306a(h)(l) and 41 U.S.C. 254(d)) means all facts that, as of the date of price 
agreement or, if applicable, an earli e r another date agreed upon between the parties that is as close as practicable to 
the date of agreement on price, prudent buyers and sellers would reasonably expect to affect price negotiations 
significantly. 

CQDSTA ANALYSIS 
CODSIA does not believe the proposed change to "an earlier date" is consistent 
with the amendments made to Truth in Negotiations Act (TINA) under sections 
1207 and 125 1 of the Federal Acquisition Streamlining Act of 1994 (FASA) 
which specifies "another date." The proposed rewrite offered no explanation for 
the change. 

Similar changes were made throughout FAR Subpart 15.5 and related 
solicitation provisions and contract clauses. 


Cost or pricing data are data requiring certification in accordance with 15.506-2. Cost or pricing data are factual, not 
judgmental; and are verifiable. While they do not indicate the accuracy of the prospective contractor's judgment 
about estimated future costs or projections, they do include the data forming the basis for that judgment. Cost or 
pricing data are more than historical accounting data; they are all the facts that can be reasonably expected to 
contribute to the soundness of estimates of future costs and to the validity of determinations of costs ah^dy 
incurred. They also include such factors as: vendor quotations; nonrecurring costs; information on changes in 
production mediods and in production or purchasing volume; data supporting projections of business prospects and 
objectives and related operations costs; unit-cost trends such as those associated with labor efficiency; make-or-buy 
decisions; estimated resources to attain business goals; and information on management decisions that could have a 
significant bearing on costs. Cost or pricing data may includ e param e tric e stimates of elem e nts of cost or pric e , fi'om 
appropriate validated calibrat e d parametric models. 

" CODSIA ANAL YSIS 

CODSIA disagrees that parametric estimates are cost or pricing data. By their 
nature, estimates produced by this modeling technique will vary fi-om actual 
results, and the variances are traceable to imperfect assumptions and cause and 
effect relationships. It is unreasonable to view such imperfections as a basis for 
defective pricing allegations. These estimates are necessarily judgmental; they 
are neither factual nor verifiable. Therefore, they are not cost or pricing data. 
As a minimum, this change should be not be part of the Part 15 rewrite project 
and should, instead, be considered within the broader context of parametric 
estimating policies and procedures. 
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CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITAUCS 

Cost realism moans an aosessmont of whothor or not th e costs in an offeror's proposal aro roalistic for tho work to bo 
perform e d; reflect a clear understanding of tho roquiromcnts; and are consist e nt with the various olomonts of the 
off e ror's t e chnical proposal 

ronSTA ANALYSIS " 
Definition duplicates coverage at FAR 15.504-l(d). Definition should be deleted 
for same reasons definitions of "commercial item " "cost analysis/' field pricing 
support," "price analysis/' and **technical analysis" were deleted. 


Discount means a price reduction regularly applied in the normal course of business in accordance with a 
commercial company's established written policies or customary practices. Examples Include purchase volume 
discounts, reseller discounts, original equipment manufacturer discounts, national account discounts, 
educational institution discounts, state and local government discounts, etc Price discounts do not Include 
concessions, such as trade-ins; nonmonetary incentives (e.g., extended warranties, free supplies or services); 
discounts contingent upon other events (e.g., coupons); and temporary promotional discounts (e.g., Inventory 
clearance sales, special marketing Incentives). 


rnnsTA analysis 
CODSIA has been disappointed that the FAR Council has yet to provide a 
workable defmition of published discounts and unpublished discounts, 
particularly if the Government persists in imposing a disclosure obligation at 
FAR 52.215-41 and FAR 52.215-42. This is aWgft-risK COTC?rnto industry 
because the FAR's ambiguity creates an environment for unfounded allegations 
of failure to disclose (i.e., what is an unpublished discount?). 


Forward pricing rate agreement means a written agreement negotiated between a contractor and the Government to 
make certain rates available during a specified period for use in pricing contracts or modifications. Such rates 
represent reasonable projections of specific costs that are not easily estimated for, identified with, or generated by a 
specific contract, contract end item, or task. These projections may include rates for such things as labor, indirect 
costs, material obsolescence and usage, spare parts provisioning, and material handling. 

Forward pricing rate recommendation means a rate set unilaterally by the administrative contracting officer for use 
by the Government in negotiations or other contract actions when forward pricing rate agreement negotiations have 
not been completed or when the contractor will not agree to a forward pricing rate agreement 

Information other than cost or pricing data means any type of information that is not required to be certified in 
accordance with 15.506-2 and is necessary to determine price reasonableness or assess cost realism. For example, 
such information may include pricing, sales, or cost information, and includes cost or pricing data for which 
certification is determined inapplicable after submission. 


I — ^pnsTA analysis 

See CODSIA comment at FAR 15.503-3. 

Price, as used in this subpart, means cost plus any fee or profit jq>plicable to the contract type. 

Subcontract, as used in this subpart, also includes a transfer of commercial items between divisions, subsidiaries, or 
affiliates of a contractor or a subcontractor. 
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15.502 Pricing policy. 
Contracting officers shall - 

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. In establishing the 
reasonableness of the offered prices, the contracting officer shall not obtain more information than is necessary. To 
the extent that cost or pricing data are not required by 15.503-4, the contracting officer shall generally use the 
following order of preference in determining the type of information required: 

(1) No additional information from the offeror, if the price is based on adequate price competition, except as 
provided by 15.503-3(b). 

(2) Information other than cost or pricing data: 

(i) Information related to prices (e.g., established catalog or market prices), relying first on information available 
within the Government; second, on infonnation obtained from sources other than the offeror; and, if necessaiy, on 
information obtained from the offeror. When obtaining information from the offeror is necessary, unless an 
exception under 15.503-l(b) (1) or (2) applies, such infonnation submitted by the offeror shall include, at a 
minimum, appropriate information on the prices at which the same or similar items have been sold previously, 
adequate for evaluating determining the reasonableness of the price. 

rODSTA ANALYSIS 
See CODSIA conunent at FAR 15.503-3. 


(ii) Cost information, that does not meet the definition of cost or pricing data at 15.501. 

(3) Cost or pricing data. The contracting officer should use every means available to ascertain whether a fair and 
reasonable price can be determined before requesting cost or pricing data. Contracting officers shall not require 
unnecessarily the submission of cost or pricing data, because it leads to increased proposal preparation costs, 
generally extends acquisition lead-time, and consumes additional contractor and Government resources. 

(b) Price each contract separately and independently and not - 

(1 ) Use proposed price reductions under other contracts as an evaluation factor, or 

(2) Consider losses or profits realized or anticipated under other contracts. 

(c) Not include in a contract price any amount for a specified contingency to the extent that the contract provides for 
a price adjustment based upon flie occurrence of that contingency. 
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(d) When acquiring a commercial item, tlte contracting officer shaUseek a price titat is fair and reasonable based 
on prices at wlticlt same or similar Uems Itave been sold in the commercial market with appropriate consideration 
given to differences in terms, conditions, and circumstances. The contracting officer shall not require the offeror 
to either propose or agree to the lowest price at which a commercial Item was sold or will be sold to the general 
public Solicitation notices and contract clauses which impose most favored customer pricing are prohibited. 


rnnsTA analysis 
CODSIA continues to recommend strongly that the DAR Council and CAA 
Council adopt a rule which makes it clear that the contracting officer should not 
seek or otherwise require commercial companies to offer or accept most favored 
customer pricing tenns. However, an offeror may volunteer to provide inost 
favored customer pricing. TTie Government's pricing goal should be "fair and 
reasonable," as with all other Government procurements. This is a significant 
risk area for commercial companies which, as yet, has not been adequately dealt 
with by the Government. 


15.503 Obtaining cost or pricing data (10 U.S.C 2306a and 41 U.S.C 254b). 

15.503-1 Prohibition on obtaining cost or pricing data (10 U.S.C. 33060 and 11 U.S.C. 2S1b) . 

(a) Cost or pricing data should not be obtained for contract actions below the pertinent threshold at 15.503- 
4(a)(1). However, the head of the contracting activity, wUhout power of delegation, may authorize the contracting 
officer to obtain cost or pricing data below the pertinent threshold upon making a written finding that cost or 
pricing data are necessary to determine whether the price is fair and reasonable and the facts supporting that 
finding. Cost or pricing data shall not be obtained for acquisitions at or below the simplified acquisition threshold. 

rnnsiA ANALYSis \ 
CODSIA recommends relocating provision at 1 5.503-4(a)(2) to the list of 
prohibitions under 15.503-1 in order to make it clear that obtaining cost or 
' pricing data below the TINA Uireshold is prohibited, unless the HCA makes a 
written determination that such data is necessary. 


(b) Exceptions to cost or pricing data requirements. TTie contracting officer shall not require submission of cost or 
pricing data to support any contract actio n ( tout iaota. Dubcontracts. or modifications) (but may require information 
other than cost or pricing data to support a determination of price reasonableness or assess cost realism) - 

■ ^nnSTA ANALYSIS 

"Contract action" has ah-eady been defined at FAR 2.101. 
See CODSIA comment at FAR 15.503-3. 


(1) When the contracting officer detetmines that prices agreed upon are based on adequate price competition (see 
standards at paragr^h (cXl) of this subsection); 

(2) When the contracting officer detemines that prices agreed upon are based on prices set by law or regulation (see 
standards at paragraph (c)(2) of fliis subsection); 
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(3) When a commercial item is being acquired (see standards at paragnq)h (c)(3) of this subsection); 

(4) When a waiver has been granted (see standards at paragraph (c)(4) of this subsection); or 

(5) When modifying a contract or subcontract for commercial items (see standards at paragraph (cX3) of Axis 
subsection). 

(c) Standards for exceptions from cost or pricing data requirements - (1) Adequate price competition. A price is 
based on adequate price competition if • 

(i) Two or more responsible offerors, competing independently, submit priced offers in respons e responsive to t 
Government's expressed requirement and if - 

rnnSIA ANALYSIS 
CODSIA is concerned that the proposed change alters an established meaning of 
adequate price competition. It has been generally understood that an offeror's 
proposal must be capable of being accepted by the Government Merely 
responding to the solicitation has not been sufficient 


(A) Award will bo made to the offeror whoso proposal represents the best value wh e r e Price is a substantial factor i 
source sel e ction the award decision; and 

— rnnsTA analysis 

CODSIA recommends that the DAR Council and CAA Council adopt Ae 
Comptroller General's long-standing position ttiat price must be a substantial 
factor in the award decision. 


(B) There is no fmding that the price of the otherwise successful offeror is unreasonable. Any fmding that the price 
is unreasonable must be supported by a statement of the facts and approved at a level above the contractmg officer; 

(ii) There was a reasonable expectation, based on market research or other assessment, that two or more responsible 
offerors, competing independently, would submit priced offers ifrtespease responsive to the solicitation's expressed 
requirement, even though only one offer is received from a responsible offeror and if - 

(A) Based on the offer received, the contracting officer can reasonably conclude that the offer was submitted with 
the expectation of competition, e.g., circumstances indicate tiiat- 

(1) TTie offeror believed that at least one other offeror was capable of submitting a m e aningful responsive offer; and 

(2) n>e offeror had no reason to believe that other potential offerors did not intend to submH an offer, and 

(B) The determination that the proposed price is based on adequate price competition and is reasonable and is 
approved at a level above the contracting officer, or 
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(iii) Price analysis clearly demonstrates that the proposed price is reasonable in comparison with cuirent or recent 
prices for the same or similar items, adjusted to reflect changes in market conditions, economic conditions, 
quantities, or terms and conditions under contracts ftat resulted from adequate price competition. 

(2) Prices set by law or regulation. Pronouncements in the form of periodic rulings, reviews, or similar actions of a 
governmental body, or embodied in the laws are sufficient to set a price. 

(3) Commercial items. Any acquisition for a»4t«»4hat meets-fte a conmiercial item definition in 2.101reF«V 
modification, as defined in paragraph (c) (1) or (2) of that definition, that docs not change the item from o 
commorcial item to a noncommGrcial item, is exempt from the requirement for cost or pricing data. Also exempt ai 
modifications to contracts for commercial items, exempted under this section, as long as the modification does not 
change the contract to an acquisition of a nonconunercial item. 

rnnsiA analysis 
Rewrite confuses the meanings of product modification and contract 
modification. Both were expressly addressed by FASA. 


(4) Waivers. The head of the contracting activity (HCA) may, without power of delegation, waive the requu-emcnt 
for submission of cost or pricing data in exceptional cases. The authorization for die waiver and the supporting 
rationale shall be in writing. The HCA may consider waiving waive the requirement if the price can be determmed 
to be fair and reasonable without submission of cost or pricing data. For example, if cost or pricmg data were 
furnished on previous production buys and the contracting officer determines such data are sufficient, when 
combined with updated infonnation, a waiver may be granted. If the HCA has waived the requirement for 
submission of cost or pricing data, the contractor or higher-tier subcontractor to whom the waiver relates shall be 
considered as having been required to provide cost or pricing data. Consequentiy, award of any lower-tier 
subcontract expected to exceed the cost or pricing data threshold requires the submission of cost or pncmg data ' 
unless an exception otherwise applies to the subcontract or the waiver specifically includes that subcontract 
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15.503 2 Other circumstonccs where cost or pricing doto ore not rcquiredi 

(a) The e xercise of an option at th e price established at contract award or initial negotiation does not r e quir e 
submission of cost or pricing data. 

(b) Cost or pricing data are not r e quired for proposals used solely for ov e rrun funding or interim billing pric e 
adjustments. 

rODSTA ANALYSIS 
The examples provided are obvious instances where cost or pricing data are not 
required and do not warrant expressed coverage. CODSIA is concerned that 
examples might be misinterpreted as the only circumstances. There certainly are 
many other instances which could be listed (e.g., incremental funding actions, 
structuring contract financing arrangements, CAS cost impact analyses, 
preparation of Government budget estimates, etc.). 

Renumbering of succeeding provisions is assumed. 


lS.503-3 Requiring information other than cost or pricing data. 

(a) General (1) The contracting officer is responsible for obtaining information that is adequate for e valuating 
determining Ait reasonableness of the price or determining assessing cost realism. However, the contracting officer 
should not obtain more information than is necessary for determining the reasonableness of the price or evaluating 
assessing cost realism. To the extent necessary to determine the reasonableness of the price the contracting officer 
shall require submission of information fi-om the offeror. Unless an exception under 15.503-l(b) (1) or (2) applies, 
such information submitted by the offeror shall include, at a minimum, appropriate information on the prices at 
which the same item or similar items have previously been sold, adequate for determining the reasonableness of the 
price (10 U.S.C. 2306a(d)(l) and 11 U.S.C. 251b(c)(2)) . 

ronSTA ANALYSIS 
' CODSIA urges the DAR Council and CAA Council to exercise greater care in 
maintaining a consistency in terms related to the concepts of price 
reasonableness, cost realism, cost analysis, and price analysis. In several places 
the proposed rewrite creates confusion, and this will no doubt lead to conflicts 
over required data, access to records, and audit rights. 

Similar changes were made throughout FAR Subpart 15.5. 


(2) The contractor's format for submitting such information should be used (see 15.503-5(bX2)). 

(3) The contracting officer shall ensure that information used to support price negotiations is sufficienUy current to 
permit negotiation of a fair and reasonable price. Requests for updated offeror information should be limited to 
information that affects the adequacy of the proposal for negotiations, such as changes in price lists. Sucli data shall 
not be certified in accordance with 15.506-2. 
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(b) Adequate price competition. When adequate price competition exists (see 15.503-l(cXl)), generally no 
additional information is necessary to determine the reasonableness of price. However, if there are unusual 
circumstances where it is concluded that additional information is necessary to determine the reasonableness of 
price, the contracting officer shall, to the maximum extent practicable, obtain the additional information from 
sources other than the offeror. In addition, ±e contracting officer may request information to deteiBHse assess die 
cost realism of competing offers or to e valuate competing approach e s . 


rnnsiA ANALYSIS 
CODSIA appreciates efforts to add clarity to flie Government's intent to restrict 
submission of cost or pricing data or information other than cost or pricing data 
where adequate price competition is expected. Hiis continues to be a problem in 
private industry, especially in the area of cost realism (see CODSIA comment at 
FAR 15.504-I(d)). 


(c) Limitations relating to commercial items (10 U.S.C. 2306a(d)(a) and 11 U.S.C. 251b(d)) . (1) Requests for sales 
data relating to commercial items shall be limited to data for the same or similar items dunng a relevant time penod. 

(2) The contracting officer shall, to the maximum extent practicable, limit the scope of the request for information 
relating to commercial items to include only information that is in the form regularly maintained by the offeror as 
part of its commercial operations. 

(3) 77ie contracting officer shall not require an offeror to disclose or otherwise represent as accurate the lowest 
prices paid to the offeror by the general public for same or similar Uems. 


rnnsiA ANALYSIS 
CODSL\ urges the DAR Council and CAA Council to clarify that, consistent 
with the provisions at FAR 52.215-41, an offeror is not compelled to disclose its 
lowest prices, especially for customer classes and circumstances unrelated to the 
Government's position as a purchaser (e.g., reseller, original equipment 
manufacturer). This is a high-nsk concern to industry because many companies 
do not have the infrastructure necessary to identify the lowest prices paid on 
individual transactions. 


(4) Information obtained relating to commercial items that is exempt from disclosure under the Freedom of 
Information Act (5 U.S.C. 552(b)) shaU not be disclosed outside the Government 

15.503-4 Requiring cost or pricing data (10 U.S.C. 33060 nnd A\ U.S . C . aS4b) . 

(a)(1) Cost or pricing data shall be obtained only if the contracting officer concludes that none of the exceptions to 
15 503-1 (b) applies However, if the contracting officer has sufficient faformation available to determine price 
reasonablenei then a waiver under the exception at I5.503-l(bX4) should be considered. TTie threshold for 
obtaining cost or pricing data is $500,000. Unless an exception appUes, cost or prictog data are required before 
accomplishing any of the followmg actions expected to exceed the current threshold or, m the case of existmg 
contracts, the threshold specified m the contract 

(i) The award of any negotiated contract (except for undefinitized actions such as letter contracts). 
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(iO TTic award of a subcontract at any tier, if the contractor and each higher-tier subcontractor have been required to 
fiimish cost or pricing data (but see waivers at 15.503-l(bX4)). 

(iii) nie modification of any sealed bid or negotiated contract (whether or not cost or pricing data were initially 
required) or any subcontract covered by paragraph (a)(lKti) of this subsection. Price adjustment ^oimts shall 
consider both increases and decreases (e.g.. a $150,000 modification resulting from a reduction of $350,000 and an 
increase of $200,000 is a pricing adjustment exceeding $500,000). TTiis requirement does not apply when imrelated 
and separately priced changes for which cost or pricing data would not otherwise be requu-ed are mcluded for 
administrative convenience in the same modification. Negotiated final pricing actions (such as termmation 
settlements and total final price agreements for fixed-price incentive and redeterminable contracts) are contract 
modifications requiring cost or pricing data if the total final price agreement for such settlements or agreeinents 
exceeds the pertinent threshold set forth at paragraph (aXD of this subsection, or the partial termmation settlement 
plus the estimate to complete the continued portion of the contract exceeds the pertment threshold set forth at 
paragraph (aXO of this subsection (see 49.105(cX15)). 

(2) Unl c:: p rohiti t r ri " " T^'"" ' ^ "^ " ^ ' ^ " ""^ °^ ""^"'^^'"5 

; r o Vcro7delogatio i rmay aiitho ri70 t hn lontracting offlcor t u u l t dlii cost or pri ri ng '^^^a ^or pncmg i g^as^^ 
uu tii icnrttroch n m paragnr li (. )(1 ) o f iih .ubsoction. yr n vuM die action .n r.nd .; flioj>»mphfiod acquim iea 
Sold The head of the contract i ng activit)' shall juo t if>' tho rcquiromc i U f o r cost or pncmg d nt ti T h e 
do c umentation : 1) il l in ^^-^^ " '"^t^nn fin r^inp thit rn rt oi pricing data am noocosary to dotormme whether the prioe 
i s fair and reasonable and the facto supporting that finding: 


rnnSTA ANALYSIS 
CODSIA recommends relocating provision at 15.503-4(aX2) to 15.503-1(8) m 
order to make it clear that cost or pricing data should not be required below the 
TINA threshold. 


(b) When cost or pricing data are required, the contracting officer shall require the contractor or prospective 
contractor to submit to the contracting officer (and to have any subcontractor or prospective subcontractor submit to 
the prime contractor or appropriate subcontractor tier) the following in support of any proposal: 

(1) The cost or pricing data. 

(2) A certificate of current cost or pricing data, in the format specified in 15-506-2 certifying Aat to 
knowledge and belief, the cost or pricing data were accurate, complete, and current as of Uie date of ijrement on 
price or. if applicable, aa^ariief another date agreed upon between the parties that is as close as practicable to the 
date of agreement on price. 

M If cost or pricing data are requested and submitted by an offeror, but an exception is later found to apply, the 
data sSn7beTo^^^^ and shall not be certified m accordance with 

15.506-2. 

(d) nie requirements of this section also apply to contracts entered into by an agency on behalf of a foreign 
government 
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15.503-5 Instructions for submission of cost or pricing data or information other than cost or pricing data. 

(a) Taking into consideration the policy at 15.502, the contracting officer shall s p e cify insert the solicitation 
provision at 52.215-41 and contract clause at 52.215-42 in the solicitation (see 15.508 (1) and (m)) when either 
cost or pricing data or information other than cost or pricing data are required* 

(1) \ ^ Tiether cost or pricing data ar e requir e d; 

(2) That, in liou of submitting cost or pricing data, the offeror may submit a r e quest for oxcoption from th e 
requirem e nt to submit cost or pricing data; 

(3) Any information other than cost or pricing data that is r e quired; and 

(4) N e c e ssary^ preaward or postaward access to off e ror's records . 

CODSIA ANALYSIS 
CODSIA is greatly concerned with the structure of any policy that allows the 
contracting officer to determine the extent of access to records and audit rights. 
Coupled with the proposed elimination of Table 15-3 and Standard Form 1448, 
the proposed rewrite obscures the bright-line test which was created as a result 
of FASA. See CODSIA*s proposed FAR 15.503-6. 


(b)(1) Unless required to be submitted on one of the termination forms specified in subpart 49.6, the contracting 
officer may require submission of cost or pricing data in the format indicated at Table 15-2 of 15.508, specify an 
alternative format, or permit submission in the contractor's format 

(2) Information other than cost or pricing data may be submitted in the offeror's own format unless the contracting 
officer decides that use of a specific format is essential and the format has been described in the solicitation. 
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15.503-6 Access to records and audit rights. 

(a) Where cost or pricing data are submitted, ttie contracting officer or an autliorized representative has the right 
to examine books, records, documents, or other directiy pertinent records to evaluate the accuracy, completeness, 
and currency of the cost or pricing data for a period ending 3 years after fmal payment under the contract (see 
52.214-26 and 52.215-2). 

(b) Where information other than cost or pricing data are submitted, the contracting officer or an authorized 
representative has the limited right to examine, at any time before award, books, records, documents, or other 
directly pertinent records to verify any request for an exception under this provision and the reasonableness of 
price (see 52.215-41 and 52.215-42). Access does not extend to cost or profit information or other data relevant 
solely to the offeror's determination of the prices to be offered in the catalog or marketplace. 

~ CODSIA ANALYSIS 

Although CODSIA understands and supports the FAR rewrite goals to be 
economical in wording, this is one area where clarity is absolutely critical. 
Heretofore, the Governments policies and procedures have been fractured and 
inconsistent. We recognize that the principle embodied here, while reflected 
elsewhere in the FAR warrants specific attention in the context of 15.5. This is a 
high-risk concern to industry. 


15.504 Proposal analysis. 

15.504-1 Proposal analysis techniques, 

(a) General. The objective of proposal analysis is to ensure that the final agreed to agreed upon price is fair and 
reasonable. 

(1) The contracting officer is responsible for evaluating determining the reasonableness of the offered prices. The 
analytical tecliniques and procedures described in this section may be use d, singly or in combination with oth e rs, to 
ensure that the ft»l agreed upon price is fair and reasonable. The complexity and circumstances of each acquisition 
should determine the level of detail of the analysis required. 

(2) Price analysis shall be used when cost or pricing data are not required (see paragraph (b) of this subsection and 
15.504-3). 

(3) Cost analysis shall be used to evaluate the reasonableness of individual cost elements when cost or pncmg data 
are required. When appropriate, price analysis shall be used to verify that the overall price offered is fair and 
reasonable. 

ronSIA ANALYSIS 
CODSIA agrees with proposal but wishes to note this changes a long-standing 
policy that price analysis is always perfonned. As presented, when would a 
price analysis be appropriate? 
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(1) Co:t inil-i: mrj ti1-" ^" »"ni"-»f» infnnnitinn nthor tfian cost or pricina data to dctcnninc coot 
roasonabloness or ooot realism. 


rnnsiA ANALYSIS 
As written, this guidance is meaningless and will confuse the relationships 
between cost analysis and information other than cost or pricing data. Moreover, 
it fails to adequately differentiate between a cost analysis and cost realism 
assessment. A clear differentiation is important because it affects provisions on 
TINA, CAS, access to records, and audit rights. 

Renumbering of succeeding provisions is assumed. 


(5) nie contracting officer may request the advice and assistance of other experts to assure an appropriate analysis 
is performed. 

(6) Recommendations or conclusions regarding the Government's review or analysis of an offeror's or rontractor's 
nroposal shall not be disclosed to the offeror or contractor without the concuixence of the contracting officer. Any 
discrepancy or mistake of fact (such as duplications, omissions, and errors in computation) contained in the cost or 
pricing data or information other than cost or pricing data submitted in support of a proposal shall be brought to the 
contracting officer's attention for appropriate action. 

(7) TTie Air Force Institute of Technology (AFIT) and the Federal Acquisition Institute (FAI) jointly pr^ared a 
series of five desk references to guide pricing and negotiation personnel. Tht five desk references are^ce 
Analysis Cost Analysis, Quantitative Techniques for Contract Pricing, Advanced Issues m Contract Pncing, and 
Federal Contract Negotiation Techniques. TTie references provide detailed discussion and examples applymg pncmg 
policies to pricing problems. TTiey are to be used for instruction and professional guidance. However. f * 
directive and should be considered informational only. Copies of the desk references are availabk on CD-ROM 
which also contains the FAR, the FTR and various other regulations and f ""g.^'^^f^J^^J^lP? 

purchased by amiual subscription (updated quarterly), or individually (reference List ID GSAFF Stock No. 722- 
009-0000-2). TTie individual CD-ROMs or subscription to the CD-ROM may be purchased from the Superintendent 
of Documents U.S. Government Printing Office, by telephone (202) 512-1800 or facsmiile (202) 512-2550 or by 
man ordTr from the Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA 15250-7954. Free copies of the 
desk references are available on the World Wide Web, Internet address: 
http-7/www.gsa.gov/stafD'v/guidesAinstructionsJitm. 

(b) Price analysis. (1) Price analysis is the process of examining and evaluating a proposed price wiftout evaluating 
its separate cost elements and proposed profit 

f 2^ nie Goveramem may use various price analysis techniques and procedures to ensure a fair and reasonable price, 
given the circumstances surrounding the acquisition. Examples of such techniques include, but are not hmited to the 
following: 

(i) Comparison of proposed prices received in response tothe solicitation. 

(ii) Comparison of previously proposed prices and contract prices with cunent proposed prices for Ae same or 
similar end items, if both the validity of the comparison and the reasonableness of the previous pnce(s) can be 
established. 
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(iii) Application of rough yardsticks (such as dollars per pound or per horsepower, or other units) to highli^t 
significant inconsistencies that warrant additional pricing inquiry. 

(iv) Comparison with competitive published price lists, published maricet prices of conunodities, similar indexes, 
and discount or rebate arrangements. 

(v) Comparison of proposed prices with independent Government cost estimates. 

(vi) Comparison of proposed prices with prices obtained through market research for the same or similar items. 

(c) Cost analysis. (1) Cost analysis is the review and evaluation of the separate cost elements and profit in an 
offeror's or contractor's proposal (including cost or pricing data or information other than coDt or pricing data), and 
the application of judgment to determine how well the proposed costs represent what the cost of the contract should 
be, assuming reasonable economy and efficiency. 

(2) The Govomment contracting officer may use various cost analysis techniques and procedures to ensure a fair 
and reasonable price, given the circumstances of the acquisition. Such techniques and procedures include the 
following: 

(i) Verification of cost or pricing data and evaluation of cost elements, including - 

(A) Tlje necessity for, and reasonableness of; proposed costs, including allowances for contingencies; 

(B) Projection of the offeror's cost trends, on 4e basis of current and historical cost or pricing data; 

(C) Reasonableness of estimates generated by appropriately validated/caUbrated parametric models or cost- 
estimating relationships; and 

(D) The application of audited or negotiated indirect cost rates, labor rates, and cost of money or other fectors. 

(ii) Evaluating the effect of the offeror's current practices on future costs. In conducting this evaluation, the 
contracting officer shall ensure that the effects of inefficient or uneconomical past practices are not projected into 
the future. In pricing production of recentiy developed complex equipment, the contracting officer should perform a 
trend analysis of basic labor and materials, even in periods of relative price stabUity. 

(iii) Comparison of costs proposed by the offeror for individual cost elements wifli - ^ 

(A) Actual costs previously incurred by the same offeror, 

(B) Previous cost estimates from the offeror or from other offerors for Uie same or similar items; 

(C) Other cost estimates received in response to Ae Govermnenf s request; 

(D) Independent Government cost estimates by technical personnel; and 

(E) Forecasts of planned expenditures. 
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(iv) Verification that the offeror's cost submissions are in accordance with the contract cost principles and 
procedures in part 31 and, when applicable, the requirements and procedures in 48 CFR Chapter 99 (Appendix of 
the FAR looseleaf edition), Cost Accounting Standards, 

r 

(v) Review to determine whether any cost or pricing data necessaiy to make the contractor's proposal accurate, 
complete, and current have not been either submitted or identified in writing by the contractor. If there are sudi 
data, the contracting officer shall attempt to obtain ftem and negotiate, using them or making satisfactory allowance 
for the incomplete data. 

(vO Analysis of the results of any make-or-buy program reviews, in evaluating subcontract costs (see 15.507-2). 

(d) Cost realism analysis assessment. (1) Cost realism aafyek assessment is the process of independently 
reviewing and evaluating specific elements of each offeror's proposed cost estimate to determine whether flie 
estimated prepesed cost elements are realistic for the work to be performed; reflect a clear understanding of the 
requirements; and are consistent with the unique methods of performance and materials described in the offo'or's 
technical proposal. Cost realism does not equate to the Government's estimate of most probable cost. 

(2) Cost realism aaafyses assessments shall be performed on significant competitive cost-reimbursement contracts 
to determin e the probable cost of p e rformanc e for each off e ror. 

(i) The probable co st mny fr"*" p^'^P"'""^ ""'^ "" ^ "^ ^° Govemmont's best estimat e of th e 
co:t of any cohtrart t h n! ""-^ "'^"^y ^" '""""^^ fr"'" nffaror's proposal. TTio probable cost shall be uc e d for 
purpos e s of evaluation to d e t e rmine the host valu e i 

(ii) The probable co rt n.<ji.rtinii nnrh nfFornr's proposed cost and fee wh e n appropriate, to refl e ct 
nny addition: or redi i c t ipn'- -"'•^ ninmnntr tn milirtir IqvoIs based on the results of the cost realism onalyoio. 

rnnsiA analysis 

The purpose of a cost realism assessment should not be to determine the 
probable cost of performance (or life cycle cost) and best value. Those are 
distinctly different concepts and have no role in determining whether an offeror 
understands the solicitation requirements. Hie purpose of cost realism is 
adequately stated in FAR 15.504-l(d)(l). 
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FAR SUBPART 15.5 REWRITE 
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CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITAUCS 

(3) Cost r e alism analyses may also be us e d on compotitive fixod price inoontiv e contracts or, in oxcoptional cas e s, 
on oth e r competitive fixed price typo contracts when now roquirements may not b e fully und e rstood by compoting 
offerors, th e re are qualit>^ conc e rns, or past e xp e rionoo indicates that contractors* proposed costs have result e d in ^ 
quality or senico shortfalls. Results of the analysis may bo usod in p e rformanco risk assossments and rosponsibility 
dotorminations. How e ver, proposals shall b e e valuated using the crit e ria in the solicitation, and the offorod pric e s 
shall not b e adjusted as a result of the analysis. 

rODSTA ANALYSIS 
Cost realism is being confused with a past performance evaluation which should 
not require the submission of information other than cost or pricing data. 
Furthermore, the DAR Council and CAA Council should not apply cost realism 
to firm fixed price contracts unless and until the CAS Board has exempted firm 
fixed price contracts that do not involve the submission of certified cost or 
pricing data. CODSIA was disappointed that, despite its repeated suggestions, 
the activities of the FAR Council (or FAS A implementation teams) and the CAS 
Board have not been adequately coordinated. This lack of coordmation has led 
to a well-known problem where firm fixed price contracts have been exempted 
from TINA but not CAS. For many companies, CAS is a key criterion for 
declining Government business. 


(3) Cost realism assessments shall not be performed on contracts for commercial Uems. 

ronSIA ANALYSIS 
The provision on cost realism should be clarified to state that such assessments 
shall not be made on contracts for commercial items. The acceptance of a 
commercial item in the marketplace should be sufficient to satisfy the concerns 
expressed in FAR 15.504-l(d)(l). 


(e) Technical analysis. (1) The contracting officer may request that personnel having specialized knowledge, skills, 
experience, or capability in engineering, science, or management perform a technical analysis of the proposed types 
and quantities of materials, labor, processes, special tooling, facilities, the reasonableness of scrap and spoilage, and 
other associated factors set forth in the proposal(s) in order to determine the need for and reasonableness of the 
proposed resources, assuming reasonable economy and efficiency. 

(2) At a minimum, the technical analysis should examine the types and quantities of material proposed and the need 
for the types and quantities of labor hours and the labor mfac. Any other data that may be pertinent to an assessment 
of the offeror's ability to accomplish the technical requirements or to the cost or price analysis of the service or 
product being proposed should also be included in the analysis. 

(f) Unit prices. (1) Unit prices shall reflect flie intrinsic value of an item or service and shall be in proportion to an 
item's base cost (e.g., manufacturing or acquisition costs). Any method of distributing costs to line items that distorts 
Ae unit prices shall not be used. For example, distributing costs equally among line items is not acceptable except 
when there is little or no variation in base cost - 


Page 15 


CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 
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CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS 

(2) Except for th e acquisition of commorcial iteme Contracting officers shall require that offerors identify in Uieir 
proposals those items of supply that they will not manufacture or to which they will not contribute significant value, 
unless adequate price competition is expected (10 U.S.C. 2304 and 41 U.S.C. 254(d)(5)(A)(i)). Such information 
shall be used to determine whether the intrinsic value of an item has been distorted through application of overhead 
and whether such items should be considered for breakout The contracting officer may require such information in 
all other negotiated contracts when appropriate. 

(S) Tltis section does not apply to contracts for commercial Uem. 


ronsTA ANALYSIS 
CODSIA suggests revision so diat it is dear that all FAR 15.504-I(f) does not 
apply to contracts for commercial items. 


(g) Unbalanced pricing. (1) Unbalanced pricing may increase performance risk and could result in payment of 
unreasonably high prices. Unbalanced pricing exists when, despite an acceptable total evaluated price, the price of 
one or more contract line items is significantly over or understated as indicated by the application of cos/ realism 
assessments or price analysis techniqu e s . TTie greatest risks associated with unbalanced pricing occur when - 


rnnSIA ANALYSIS 
CODSIA fmds this substantially rewritten provision to be very confusing (e.g., 
over or understated compared to what?). Hiis change will relate the assessment 
back to previously defined methods of evaluation. 


(1) Startup work, mobilization, first articles, or first article testing are separate line items; 

(ii) Base quantities and option quantities are separate line items; or 

(iii) The evaluated price is the aggregate of estimated quantities to be ordered under separate line items of an 
indefinite-delivery contract. 

(2) All offers with separately priced line items or subline items shall be analyzed to determine if the prices are 
unbalanced. If cost or price analysis techniques indicate that an offer is unbalanced, the contracting officer shall • 

(i) Consider the risks to the Government associated with the unbalanced pricing in determining the competitive 
range and in making the source selection decision; and 


(ii) 


Consider whether award of Ae contract will result in paying unreasonably high prices for contract performance. 


(3) An offer may be rejected if the contracting officer determines tiie lack of balance poses an unacceptable risk to 
the Government 
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15.504-2 Information to support proposal analysis. 

(a) Field pricing assistance. (1) The contracting officer should request field pricing assistance when the infomation 
available at the buying activity is inadequate to determine a fair and reasonable price. Such requests shall be tailored 
to reflect the minimum essential supplementary information needed to conduct a technical or cost or pricing 
analysis. 

(2) Field pricing assistance generally is directed at obtaining technical, audit, and special reports associated wifli tiie 
cost elements of a proposal, including subcontracts. Field pricing assistance may also include information relative to 
the business, technical, production or other capabilities and practices of an offeror. The type of infomation and 
level of detail requested WiW vary in accordance with flie specialized resources available at the buying activity and 
the magnitude and complexity of the required analysis. 

(3) When field pricing assistance is requested, contracting officers are encouraged to team with appropriate field 
experts throughout the acquisition process, including negotiations. Early communication with these experts wiU 
assist in determining the extent of assistance required, the specific areas for which assistance is needed, a realistic 
review schedule, and the information necessaiy to perform the review. 

(4) When requesting field pricing assistance on a contractor's request for equitable adjustment, the contracting 
officer shall provide the information listed in 43.204(bX5). 

(5) Field pricing information and other reports may include proprietary or source selection information (see 3.104-4 
(j) and (k)). Such information shall be appropriately identified and protected accordingly. 

(b) Reporting field pricing information. (1) Depending upon the extent and complexity of the field pricing review, 
results, including supporting rationale, may be reported direcUy to the contracting officer orally, in writing, or by 
any other method acceptable to the contracting officer. 

(1) Whenever circumstances permit, the contracting officer and field pricing experts are encouraged to use 
telephonic and/or electronic means to request and transmit pricing information. 

(ii) When it is necessary to have written technical and audit reports, the contracting officer shall request that Ae 
audit agency concurrently forward the audit report to the requesting contracting officer and the administrative 
contracting officer (ACQ). TTie completed field pricing assistance results may reference audit information, but need 
not reconcile the audit recommendations and technical recommendations. A copy of the information submitted to 
the contracting officer by field pricing personnel shall be provided to the audit agenqr. 

(2) Audit and field pricing infonnation, whether written or reported telephonically or electronically, shall be made a 
part of flie official contract file (see 4.807(f)). 

(c) Audit assistance for prime or subcontracts. (1) The contracting officer may contact the cognizant audit office 
directly, particularly when an audit is the only field pricing support required. Hie audit office shall send the audit 
report, or otherwise transmit the audit recommendations, direcUy to the contracting officer. 

(i) The auditor shall not reveal the audit conclusions or recommendations to the ofFeror/contractor without obtaining 
the concurrence of the contracting officer. However, the auditor may discuss statements of facts with the contractor. 

(ii) The contracting officer should be notified immediately of any information disclosed to tiie auditor after 
submission of a report that may significantly affect the audit findings and, if necessary, a supplemental audit report 
shall be issued. 
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(2) The contracting officer shall not request a separate preaward audit of indirect costs unless the information 
already available from an existing audit, completed within the preceding 12 months, is considered inadequate for 
determining the reasonableness of the proposed indirect costs (41 U.S.C. 254d and 10 U.S.C. 2313). 

(3) TTie auditor is responsible for the scope and depth of the audit. Copies of updated information that will 
significantly affect the audit should be provided to the auditor by the contracting officer. 

(4) General access to the offeror's books and fmancial records is limited to the auditor. This limitation does not 
preclude the contracting officer or the ACQ, or their representatives from requesting that the offeror provide or 
make available any data or records necessary to analyze the offeror's proposal. 

(d) Deficient proposals. The ACO or the auditor, as appropriate, shall notify the contracting officer immediately if 
the data provided for review is so deficient as to preclude review or audit, or if the contractor or offeror has denied 
access to any cost or pricing data considered essential to conduct a satisfactory review or audit. Oral notifications 
shall be confirmed promptly in writing, including a description of deficient or denied data or records. TTie 
contracting officer immediately shall take appropriate action to obtain the required data. Should the 
offeror/contractor again refiise to provide adequate data, or provide access to necessary data, the contractmg officer 
shall withhold the award or price adjustment and refer the contract action to a higher authority, providing details of 
the attempts made to resolve the matter and a statement of the practicabiUty of obtaining the supplies or services 
from another source. 

(e) Subcontractor refusal to grant access to records. The contractmg officer shall be informed of circumstances 
where a prime contractor or higher-tier subcontractor has been denied access to subcontractor records, including 
the subcontractor's reasons. In such cases, the contracting officer shall determine the necessary field pricing 
assistance to be performed directly by the Government Upon completion of the field pricing assistance, the 
contracting officer shall disclose the results to the prime contractor or higher-tier subcontractor onfy after 
obtaining permission from the subcontractor. If the subcontractor wUhholds permission on disclosure, the 
contracting officer shall perform a cost analysis or price analysis and provide general results to the prime 
contractor or higher-tier subcontractor without disclosing subcontractor proprUtary data (e.g., range of fair and 
reasonable prices). If the subcontractor requested an exception under 15.503-l(b), the contracting officer shaU 
indicate to the prime contractor or higher-tier subcontractor whether the exception Is approved. 


— rnnsTA analysis 

CODSIA does not vptt Aat the long-standing policy on subcontractor refusal 
to grant a higher-tier subcontractor access to records, previously described at 
FAR 15.806-3(a)(3), is understood well enough to be removed. This guidance 
was highly relevant, especially as competitors began teaming on particular 
projects but had to substantially limit access to records. In this case, it has been 
recognized that the Government's interests would be served if the Government 
intervened and performed field pricing actions on behalf of the prime contractor 
or higher-tier contractor. CODSIA urges the DAR CouncU and CAA Council to 
retain this policy. 
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15.504-3 Subcontract pricing considerations. 

(a) The contracting officer is responsible for tbe determination of price reasonableness for the prime contract, 
including subcontracting costs. Tlie contracting officer should consider whether a contractor or subcontractor has an 
approved purchasing system, has performed cost or price analysis of proposed subcontractor prices, or has 
negotiated the subcontract prices before negotiation of the prime contract, in determining the reasonableness of the 
prime contract price. This does not relieve the contracting officer from the responsibility to analyze the contractor's 
submission, including subcontractor's cost or pricing data. 

(b) The prime contractor or subcontractor shall - 

(1) Conduct appropriate cost or price analyses to establish the reasonableness of proposed subcontract prices; 

(2) Include the results of these analyses in the price proposal as part of Its own cost or pricing data submission; 
and 

(3) When required by paragraph (c) of this subsection, submit subcontractor cost or pricing data to the Government 
as part of its price proposal own cost or pricing data submission. 

— COPSIA ANA1.1SIS 

CODSIA reconmiends that the present language of 15.504-3(b)(2) and (3) be 
retained. This will acknowledge the very real situation where it is not feasible 
to submit all required data at the time of initial price proposal submission and 
subcontract price analyses and subcontract cost or pricing data traditionally are 
provided with the prime contractor's cost or pricing data submissions. 


(c) Any contractor or subcontractor that is required to submit cost or pricing data also shall obtain and analyze cost 
or pricing data before awarding any subcontract, purchase order, or modification expected to exceed the cost or 
pricing data threshold, unless an exemption in 15.503-l(b) applies to that action. 

( 1 ) The contractor shall sttb»it forward, or cause to be mkm^forwarded by the subcontractor(s), cost or pricing 
data to the Government for subcontracts that are the lower of either - 


(1) $10,000,000 or more; or 

(ii) Both more than the pertinent cost or pricing data threshold and more than 10 percent of the prime contractor's 
proposed price, unless the contracting officer believes such submission is unnecessaiy. 

(2) rThe contracting officer may require the contractor or subcontractor to forward to the Government (or 
cause :ubmi::ion forwarding of) subcontractor cost or pricing data below the thresholds in paragraph (c)(1) of this 
subsection that the contracting officer considers necessaiy for adequately pricing the prime contract 

(3) Subcontractor cost or pricing data shall be submitted in the fonnat provided in Table 15-2 of 15.508. 
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ISSUE 

52.212-1 Instructions to Offerors -- Conunercial Items 
DISCUSSION 

See Discussion in 15.208(c). 

RECOMMENDATION 

52.212-1 Instructions to Offerors-Commercial Items. 

* 4> * * * 

(f) Late offers. Offers or modifications of offers received at the address specified 
for the receipt of offers after the exact time specified for receipt of offers are 
' ' late." Late proposals, modifications, and final revisions may be accepted by the 
Contracting Officer provided- 

(1) The Contracting OfGoor rartends the duo date for all offerors; or 
(3)(1) The Contracting Officer determines in writing on the basis of a 
review of the circumstances that the lateness was caused by actions, or inactions, 
of the Government; or 

(^) (2) In the judgment of the Contracting Officer, the offeror 
demonstrates by submission of factual information that the? circumstances causing 
the late submission were beyond the immediate control of the offeror. 

* * * * * 


WASH01 B:21 708:1 :07/14/97 
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ISSUE 

52.2 1 5-3 Request for Infonnation or Solicitation for Planning Purposes. 

msnissiON 

See Discussion in 1 5.001 . 

p^^oMMF^fnATION 
As prescribed in 15.209(c), insert the following provision: 
Request for Information or Solicitation for Planning Purposes (Date) 

(a) The Government does not intend to avsrard a contract on the basis of 
this solicitation or to otherwise pay for the information solicited except as 
provided in subsection 31.205-18, Bid and proposal costs, of the Federal 
Acquisition Regulation. 

(b) Although "proposal" and "offeror" are used in this Request for 
Information, your response will be treated as information only. It shall not be used 
as a proposal as defined in 15.001. 

(c) This solicitation is issued for the purpose of: [state purpose]. 

(End of provision) 
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ISSUE 

52.215-8 Order ofPrecedence-Uniform Contract Format 
PISCUSSTON 

See Discussion in 1 5.209(h). 

RRrOMMFNDATION 

Ag proscribed in 15.209(h), insert th e following claus e : 

Order of Precedence Uniform Contract Format (Date) 

Any inconsistency in this solicitation or contract shall be resolved by 

giving prccodonce in the following order: (a) The Schedule (occluding th e 
specifications). 

(b) Performance requirements (including the specifications and speoial 

terms and conditions negotiated for the contract). 

(c) Oth e r documents, odiibits, and attachments. 

(d) Contract claus e s. 

(e) Representations and other instructions. 

(End of clause) 
See Recommendation in 15.209(h). 
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MISCELLANEOUS CLARIFICATIONS AND CORRECTIONS 

TO 

PROPOSED FAR PART 15 DATED MAY 14, 1997 


The material which follows consists of various clarifications of a minor nature and 
multiple corrections (typographical, some edits) to enhance the proposed rule. The 
material has been segregated into Group A and Group B. 

GROUP A 


Part 1. Change the title of Part 1 from "Federal Acquisitions Regulations System" to 
"Federal Acquisition Regulation System". 

15.000. The rewrite cites "... competitive and noncompetitive negotiated acquisitions" 
(emphasis added). The term "other than competitive" is preferred to the term 
"noncompetitive", since, for instance, an offer can be noncompetitive (higher price, etc.) 
in a competitive acquisition. 

In addition, the statement is made in 15.000 that "Negotiated procedures may 
include bargaining". This implies that the procedures have been the subject of a 
negotiation. Recommend that the sentence be reworded to state: "Negotiation procedures 
may include bargaining". 

15.002(a). In the first sentence, hyphenate sole-source. Hyphenation seems to be 
inconsistent throughout the rewrite (e.g. lowest priced proposal, but higher-priced 
proposal); Recommend a thorough recheck. 

15.101-l(a). Suggest rewording this paragraph as follows for clarity: 

"(a) This process is appropriate when it may be in the best interest of the Government to 
consider award to [other than the lowest priced offeror.] an offeror other than the offeror 
that submitted the lowest-priced offer." 

15.203(a), (e). Need to standardize on either "at a minimum" or "as a minimum" . 

15.203(d). Insert a comma between the words "proposals" and "modifications" so that 
the sentence reads ". . . authorize receipt of proposals, modifications or revisions by 
facsimile." 

15.204(c). Recommend this sentence be modified to read: ""Contracts for supplies or 
services . . .". 
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15.204-2(a)(3)(viii). Recommend that the list of respondent information to be provided 
include also the respondent's e-mail address. 

15.206(b). Subparagraph (b) allows the contracting officer to use oral notices when time 
is of the essence, with subsequent formalizing of the notice with an amendinent 
Recommend that electronic methods be utilized, and that subparagraph (b) include 
electronic methods in addition to (or in lieu of) oral notices. Speed and efficiency are 
maintained, since electronic notices can be sent to all offerors at virtually the same time. 
In addition, the formal amendment to the solicitation could be accomplished 
electronically. 

15.206(g). In subparagraph (g) change the references at the end of the subparagraph fiom 
15.208(b) and 15.407(d), to 15.207(b) and 15.406(e), respectively. 

15.304(a)(3). In subparagraph (a)(3). delete the colon after "agency" so that the text 
reads . . such as any agency upcoming solicitations; ...**. 

15.306-2(a)(5). In subparagraph (a)(5), change "is" to "are" so that the text reads ". . . 
team leader, or key personnel who are critical in achieving. . . ". 

15.309(f)(3). In subparagraph (f)(3), the words to be deleted are not contained in the text 
of the legend referred to in subparagraph (d). 

15.309(h)(3). Subparagraph (h)(3) incorrecUy cites FAR 3.104-9 regarding the 
Procurement Integrity certifications to be obtained, et cetera. The proper citation should 
be either (or both) 3.104-4 "Statutory and related prohibitions, restrictions, and 
requirements" or 3.104-5 "Disclosure, protection, and marking of contractor bid or 
proposal information and source selection information". 

15.403(b)(6). Insert a period in lieu ofa comma at the end of (6). 

15.404(d)(3)(iii). This paragraph states that past performance need not be evaluated if 
not appropriate to do so, and cites OFPP Utter 92-5 as the authority. Recommend that, 
rather than citing the OFPP Policy Letter which is subject to change, the 
requirement/relief be added to the FAR, making the FAR self-sufficient. If the citation of 
the OFPP Letter was meant as a potential source for the type of contracting officer 
documentation required, it could be cited as illustrative only. 

15.407(b). In order to avoid any misunderstandings about the receipt and contracting 
officer handling of final proposal revisions which may be late to the established common 
cut-off date, it is recommended tiiat this paragraph (b) be amended by adding the 
following sentence at the end of the paragraph: "The requirements of 15.208 concerning 
timely submission of offers and the rules for consideration of late offers apply." 
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15.606(a)(4)(ii), In subparagraph (a)(4)(ii) change the reference from "15.605(a)(iir to 
"15.605(a)(2)." 

15.609(a). Rewrite 53.215-l(c) prescribes use of the SF 33 in conjunction with award of 
negotiated contracts, along with OF 307 and SF 26. However, 15.609(a) and (b) only 
cover the use of OF 307 and SF 26 to award negotiated contracts. It appears that 
reference to the SF 33 may have been unintentionally omitted in 15.609(a). 

52.215-7. The provision regarding Annual Representations and Certifications- 
Negotiation retains obsolete language. The language in the current clause at 52.215-35 
should be used in lieu of the language in rewrite clause 52.215-7. The proposed rewrite 
version of the clause does not reflect changes to the current FAR clause which deleted the 
requirement to certify to the existence of the annual representations and certifications. 


Part 53. Delete the prescription for use of the SF 141 1 and SF 1448 from Part 53 of the 
rewrite (current FAR 53.21 5-2). 


CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS 
SUBPART 15.5 - CONTRACT PRICING 

15.500 Scope of subpart 

This subpart prescribes the cost and price negotiation policies and procedures for pricing negotiated prime contracts 
(including subcontracts) and contract modifications, including modifications to contracts awarded by sealed 
bidding. 

15.501 Definitions. 

Cost or pricing data (10 U.S.C. 2306a(h)(l) and 41 U.S.C. 254(d)) means all facts that, as of the date of price 
agreement or, if applicable, on earli e r another date agreed upon between the parties that is as close as practicable to 
the date of agreement on price, prudent buyers and sellers would reasonably expect to affect price negotiations 
significantly. 

~~ rODSTA ANALYSIS 

CODSIA does not believe the proposed change to "an earlier date*' is consistent 
with the amendments made to Truth in Negotiations Act (TINA) under sections 
1207 and 1251 of the Federal Acquisition Streamlining Act of 1994 (FASA) 
which specifies "another date." TTie proposed rewrite offered no explanation for 
the change. 

Similar changes were made throughout FAR Subpart 1 5.5 and related 
solicitation provisions and contract clauses. 


Cost or pricing data are data requiring certification in accordance with 15.506-2. Cost or pricing data are factual, not 
judgmental; and are verifiable. While they do not indicate the accuracy of the prospective contractor's judgment 
about estimated future costs' or projections, they do include the data forming the basis for that judgment. Cost or 
pricing data are more than historical accounting data; they are all the facts that can be reasonably expected to 
cont-ibute to the soundness of estimates of future costs and to the validity of determinations of costs afready 
incurred. They also include such factors as: vendor quotations; nonrecurring costs; information on changes in 
production methods and in production or purchasing volume; data supporting projections of business prospects and 
objectives and related operations costs; unit-cost trends such as those associated with labor efficiency; make-or-buy 
decisions; estimated resources to attain business goals; and information on management decisions that could have a 
significant bearing on costs. Coot or pricing data may include parametric ostimat e s of olomonts of cost or price, fi-om 
appropriate validated calibratod parametric mod e ls. 

rOD??IA ANALXSIS 
CODSIA disagrees that parametric estimates are cost or pricing data. By their 
nature, estimates produced by this modeling technique will vary fi-om actual 
results, and the variances are traceable to imperfect assumptions and cause and 
effect relationships. It is unreasonable to view such imperfections as a basis for 
defective pricing allegations. These estimates are necessarily judgmental; they 
are neither fiictual nor verifiable. Therefore, they are not cost or pricing data. 
As a minimum, this change should be not be part of the Part 15 rewrite project 
and should, instead, be considered within the broader context of parametric 
estimating policies and procedures. 
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Cost realism means an assessment of whether or not the costs in an offcroi's proposal arc r e alistic for th e work to b e 
performed; r e flect a cloar understanding of the requirements; and are consistent wi& the various elements of th e 
offeror's t e chnical proposal ; 


ronSIA ANALYSIS 
Definition duplicates coverage at FAR 15.504-l(d), Definition should be deleted 
for same reasons definitions of "commercial item," "cost analysb," field pricing 
support," "price analysis," and "technical analysis" were deleted. 


Dbcount means a price reduction regularfy applied In the normal course of business In accordance wUh a 
commercial company 's established written policies or customary practices. Examples include purchase volume 
discounts, reseller discounts, original equipment manufacturer discounts, national account discounts, 
educational btstltutlon discounts, state and local government discounts, etc Price discounts do not Include 
concessions, such as trade-Ins; nonmonetary Incentives (e.g., extended warranties, free supplies or services); 
discounts contingent upon other events (e.g., coupons); and temporaty promotional discounts (e.g:. Inventory 
clearance sales, special marketing Incentives). 


rnnsiA analysis 
CODSIA has been disappointed that the FAR Council has yet to provide a 
workable definition of published discounts and unpublished discounts, 
particularly if the Government persists in imposing a disclosure obligation at 
FAR 52.215-41 and FAR 52.215-42. TTiis is a hfgh-rish concern to industry 
because the FAR's ambiguity creates an environment for unfounded allegations 
of failure to disclose (i.e., what is an unpublished discount?). 


Forward pricing rate agreement means a written agreement negotiated between a contractor and the Government to 
make certain rates available during a specified period for use in pricing contracts or modifications. Such rates 
represent reasonable projections of specific costs that are not easily estimated for, identified with, or generated by a 
specific contract, contract end item, or task. These projections may include rates for such things as labor, mdirect 
costs, material obsolescence and usage, spare parts provisioning, and material handling. 

Forward pricing rate recommendation means a rate set unilaterally by the administrative contracting officer for use 
by the Government in negotiations or other contract actions when forward pricing rate agreement negotiations have 
not been completed or when the contractor wiU not agree to a forward pricing rate agreement 

Information other than cost or pricing data means any type of information fliat is not required to be catified in 
accordance with 15 506-2 and is necessary to determine price reasonableness or assess cost realism. For example, 
such infonnation may include pricing, sales, or cost information, and includes cost or pricing data for which 
certification is determined inapplicable after submission. 


j rni^siA analysis 

See CODSIA comment at FAR 15.503-3. 


Price, as used in this subpart, means cost plus any fee or profit appHcable to the contract type. 

Subcontract, as used in thU subpart, also includes a transfer of commercial items between divisions, subsidiaries, or 
affiliates of a contractor or a subcontractiw. 
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15.502 Pricing policy. 
Contracting officers shall - 

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. In establishing the 
reasonableness of the offered prices, the contracting officer shall not obtain more information than is necessary. To 
the extent that cost or pricing data are not required by 15.503-4, the contracting officer shall generally use the 
following order of preference in determining the type of information required: 

(1) No additional information from the offeror, if the price is based on adequate price competition, except as 
provided by 15.503-3(b). 

(2) Information other than cost or pricing data: 

(i) Infonnation related to prices (e.g., established catalog or market prices), relying first on information available 
within the Government; second, on information obtained from sources other than the offeror; and, if necessary, on 
information obtained from the offeror. When obtaining infonnation from the offeror is necessary, unless an 
exception under 15.503-l(b) (1) or (2) applies, such information submitted by the offeror shall include, at a 
minimum, appropriate information on the prices at which the same or similar items have been sold previously, 
adequate for evaluating determining the reasonableness of the price. 

rOPSTA ANALYSIS 
See CODSIA conmient at FAR 15.503-3. 


(ii) Cost information, that does not meet the definition of cost or pricing data at 15.501. 

(3) Cost or pricing data. The contracting olBRcer should use every means available to ascertain whether a fair and 
reasonable price can be determined before requesting cost or pricing data. Contracting officers shall not requu-e - 
unnecessarily the submission of cost or pricing data, because it leads to increased proposal preparation costs, 
generally extends acquisition lead-time, and consumes additional contractor and Government resources. 

(b) Price each contract separately and independently and not - 

(1 ) Use proposed price reductions under other contracts as an evaluation factor, or 

(2) Consider losses or profits realized or anticipated under ottier contracts. 

(c) Not include in a contract price any amount for a specified contingency to the extent that the contract, provides for 
a price adjustment based upon the occurrence of that contingency. 
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(d) Wlten acquiring a commerciai Hem, tite contracting officer shall seek a price that is fair and reasonable based 
on prices at which same or similar items have been sold in the commercial market with appropriate consideration 
given to differences in terms, conditions, and circumstances. The contracting officer shall not require the offeror 
to either propose or agree to the lowest price at which a commercial Item was sold or will be sold to the general 
public Solicitation notices and contract clauses which impose most favored customer pricing are prohibited. 

" com A A^AhYM 

CODSIA continues to reconunend strongly that the DAR Council and CAA 
Council adopt a rule which makes it clear that the contracting officer should not 
seek or otherwise require commercial companies to offer or accept most favored 
customer pricing terms. However, an offeror may volunteer to provide most 
favored customer pricing. The Government's pricing goal should be "fair and 
reasonable," as with all other Government procurements. This is a significant 
risk area for commercial companies which, as yet, has not been adequately dealt 
with by the Government 


15.503 Obtaining cost or pricing data (10 U.S.C 2306a and 41 U.S.C 254b). 

15.503-1 Prohibition on obtaining cost or pricing data (10 UiS*C. 2306q ond 4 1 U.S*Ci 2S4b) . 

(a) Cost or pricing data should not be obtained for contract actions below the pertinent threshold at 15.503- 
4(a)(l ). However, the head of the contracting activity, without power of delegation, may authorize the contracting 
officer to obtain cost or pricing data below the pertinent threshold upon making a written finding that cost or 
pricing data are necessary to determine whether the price is fair and reasonable and the facts supporting that ^ 
finding. Cost or pricing data shall not be obtained for acquisitions at or below the simplified acquisition threshold. 

~ ronSIA ANALYSIS \ 
CODSIA recommends relocating provision at 15.503-^(a)(2) to the list of 
prohibitions under 15.503-1 in order to make it clear that obtaining cost or 
pricing data below the TINA threshold is prohibited, unless the HCA makes a 
written determination that such data is necessary. 


(b) Exceptions to cost or pricing data requirements. The contracting officer shall not require submission of cost or 
pricing data to support any contract action (contracts, subcontracts, or modifications) (but may require information 
other than cost or pricing data to support a determination of price reasonableness or assess cost realism) - 

ronSIA ANALYSIS 

"Contract action" has akeady been defmed at FAR 2.101. 

See CODSIA comment at FAR 15.503-3. 


(1) When the contracting officer determines that prices agreed upon are based on adequate price competition (see 
standards at paragraph (cXO of this subsection); 

(2) When the contracting officer determines that prices agreed upon are based on prices set by law or regulation (see 
standards at paragraph (c)(2) of this subsection); 
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(3) When a commercial item is being acquired (see standards at paragraph (c)(3) of this subsection); 

(4) When a waiver has been granted (see standards at paragraph (cX4) of this subsection); or 

(5) When modifying a contract or subcontract for commercial items (see standards at paragraph (cX3) of fliis 
subsection). 

(c) Standards for exceptions from cost or pricing data requirements - (1) Adequate price competition. A price is 
based on adequate price competition if • 

(i) Two or more responsible offerors, competing independently, submit priced offers in r e spons e responsive to the 
Governments expressed requirement and if - 

CODSIA ANAL YSIS 
CODSIA is concerned that the proposed change alters an established meaning of 
adequate price competition. It has been generally understood that an offeror's 
proposal must be capable of being accepted by the Government Merely 
responding to the solicitation has not been sufficient 


(A) Award will be mado to the offeror whoso propopal r e prosonts tho best valuo wh e r e Price is a substantial factor in 
source selection the award decision; and 

~" CODSIA ANALYSIS 

CODSIA recommends that the DAR Council and CAA Council adopt the 
Comptroller GeneraFs long-standing position that price must be a substantial 
factor in the award decision. 


(B) There is no fmding that the price of the otherwise successful offeror is unreasonable. Any finding that the price 
is unreasonable must be supported by a statement of the facts and approved at a level above the contracting officer; 

(ii) There was a reasonable expectation, based on market research or other assessment, that two or more responsible 
offerors, competing independently, would submit priced offers in respons e responsive to the solicitation's expressed 
requirement, even though only one offer is received from a responsible offeror and if - 

(A) Based on the offer received, the contracting officer can reasonably conclude that the offer was submitted with 
the expectation of competition, e.g., circumstances indicate that - 

(1) The offeror believed that at least one other offeror was capable of submitting a m e aningful responsive offer; and 

(2) The offeror had no reason to believe that other potential offerors did not intend to submit an offer, and 

(B) The determination that the proposed price is based on adequate price competition and is reasonable and is 
approved at a level above the contracting officer, or 
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(iii) Price analysis clearly demonstrates that the proposed price is reasonable in comparison with current or recent 
prices for the same or similar items, adjusted to reflect changes in market conditions, economic conditions, 
quantities, or terms and conditions under contracts that resulted from adequate price competition. 

(2) Prices set by law or regulation. Pronouncements in the form of periodic rulings, reviews, or similar actions of a 
governmental body, or embodied in the laws are sufficient to set a price. 

(3) Commercial items. Any acquisition for aiHtem4hat meets-Ae a commercial item definition in 2A{^\tW^ 
modification, as d e fin e d in paragraph (c) (1) or (2) of that d e finition, that does not change the item from q 
commercial item to a noncomm e rcial it e m, is exempt from the requirement for cost or pricing data. Also exempt are 
modifications to contracts for commercial items, exempted under this section, as long as the modification does not 
change the contract to an acquisition of a nonconmiercial item. 


ronSTA ANALYSIS 
Rewrite confuses the meanings of product modification and contract 
modification. Both were expressly addressed by FASA. 


(4) Waivers. The head of the contracting activity (HCA) may, without power of delegation, waive the requirement 
for submission of cost or pricing data in exceptional cases. The authorization for the waiver and the supporting 
rationale shall be in writing. The HCA may consider waiving waive the requirement if the price can be determined 
to be fair and reasonable without submission of cost or pricing data. For example, if cost or pricing data were 
furnished on previous production buys and the contracting officer determines such data are sufficient, when 
combined with updated information, a waiver may be granted. If the HCA has waived the requirement for 
submission of cost or pricing data, the contractor or higher-tier subcontractor to whom the waiver relates shall be 
considered as having been required to provide cost or pricing data. Consequently, award of any lower-tier 
subcontract expected to exceed the cost or pricing data threshold requires the submission of cost or pricing data 
unless an exception otherwise applies to the subcontract or the waiver specifically includes that subcontract. 
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15i503 2 Other circumstonccs whore cost or pricing data arc not rcquir e di 

(a) The oxerciGO of an option at th e pric e e stablished at contract award or initial negotiation does not requir e 
Gubmission of cost or pricing data, 

(b) Cost or pricing data are not requir e d for proposals used solely for ov e rrun funding or interim billing price 
adjustments. 

CODSIA ANALYSIS 
The examples provided are obvious instances where cost or pricing data are not 
required and do not warrant expressed coverage. CODSIA is concerned that 
examples might be misinterpreted as the only circumstances. There certainly are 
many other instances which could be listed (e.g., incremental funding actions, 
structuring contract financing arrangements, CAS cost impact analyses, 
preparation of Government budget estimates, etc.). 

Renumbering of succeeding provisions is assumed. 


15.503-3 Requiring information other than cost or pricing data. 

(a) General. (1) The contracting officer is responsible for obtaining information that is adequate for evaluating 
determining the reasonableness of the price or determining assessing cost realism. However, the contracting officer 
should not obtain more information than is necessary for determining the reasonableness of the price or evateatisg 
assessing cost realism. To the extent necessaiy to determine the reasonableness of the price the contracting officer 
shall require submission of information from the offeror. Unless an exception under 15.503.1(b) (1) or (2) appUes, 
such information submitted by the offeror shall iiiclude, at a minimum, appropriate information on the prices at 
which the same item or similar items have previously been sold, adequate for determining the reasonableness of the 
price (10 U.S.C. 2306a(d)(l) and 11 U.S.C. 251b(c)(2)) . 

rnnsiA analysis 
CODSIA urges the DAR Council and CAA Council to exercise greater care in 
maintaining a consistency in terms related to the concepts of price 
reasonableness, cost realism, cost analysis, and price analysis. In several places 
the proposed rewrite creates confusion, and this will no doubt lead to conflicts 
over required data, access to records, and audit rights. 

Similar changes were made throughout FAR Subpart 15.5. 


(2) The contractor's format for submitting such information should be used (see 15.503-5(bX2)). 

(3) The contracting officer shall ensure that information used to support price negotiations is sufficiently current to 
permit negotiation of a fair and reasonable price. Requests for updated offeror information should be limited to 
information that affects the adequacy of the proposal for negotiations, such as changes in price lists. Such data shall 
not be certified in accordance with 15.506-2. 
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(b) Adequate price competition. When adequate price competition exists (see 15.503-l(c)(l)), generally no 
additional information is necessary to determine the reasonableness of price. However, if there are unusual 
circumstances where it is concluded that additional information is necessary to determine the reasonableness of 
price, the contracting officer shall, to the maximum extent practicable, obtain the additional information from 
sources other than the offeror. In addition, the contracting officer may request information to det e rmin e assess the 
cost realism of competing offers or to evaluate comp e ting approach e s . 

COPSTA ANALXSiS 
CODSIA appreciates efforts to add clarity to the Government's intent to restrict 
submission of cost or pricmg data or information other than cost or pricing data 
where adequate price competition is expected. This continues to be a problem in 
private industry, especially in the area of cost realism (see CODSIA conmient at 
FAR 15.504.1(d)). 


(c) Limitations relating to commercial items (10 U.S.C. 2306a(d)(2) and ^1 U.S.C. 251b(d)) . (1) Requests for sales 
data relating to commercial items shall be limited to data for the same or similar items during a relevant time period. 

(2) The contracting officer shall, to the maximum extent practicable, limit the scope of the request for information 
relating to commercial items to include only information that is in the form regularly maintained by the offeror as 
part of its commercial operations. 

(3) The contracting officer shall not require an offeror to disclose or otherwise represent as accurate the lowest 
prices paid to the offeror by the general public for same or similar items. 

ronSTA ANALYSIS 
CODSIA urges the DAR Council and CAA Council to clarify that, consistent 
with the provisions at FAR 52.215-41, an offeror is not compelled to disclose its 
lowest prices, especially for customer classes and circumstances unrelated to the 
Government's position as a purchaser (e.g., reseller, original equipment 
manufacturer). This is a high-risk concern to industry because many companies 
do not have the infrastructure necessaiy to identify the lowest prices paid on 
individual transactions. 


(4) Information obtained relating to commercial items that is exempt from disclosure under the Freedom of 
Information Act (5 U.S.C. 552(b)) shall not be disclosed outside the Government 

15.503-4 Requiring cost or pricing data (10 U*SiC. 2306o ond il UiS,C. 2Sih) . 

(a)(1) Cost or pricing data shall be obtained only if the contracting officer concludes that none of the exceptions in 
15 503.1(b) applies. However, if the contracting officer has sufficient information available to determine price 
reasonableness, then a waiver under the exception at 15.503-l(bX4) should be considered. Tlie threshold for 
obtaining cost or pricing data is $500,000. Unless an exception applies, cost or pricing data are required before 
accomplishing any of the following actions expected to exceed the current threshold or, in the case of existing 
contracts, the threshold specified in the contract: 

(i) The award of any negotiated contract (except for undefmitized actions such as letter contracts). 
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(ii) Hie award of a subcontract at any tier, if the contractor and each higher-tier subcontractor have been required to 
furnish cost or pricing data (but see waivers at 15.503-l(b)(4)). 

(iii) TTie modification of any sealed bid or negotiated contract (whether or not cost or pricing data were initially 
required) or any subcontract covered by paragraph (a)(l)(ii) of this subsection. Price adjustment «»no«nts Aall 
consider both increases and decreases (e.g.. a $150,000 modification resulting from a reduction of $350,000 and an 
increase of $200,000 is a pricing adjustment exceeding $500,000). TTiis requirement does not apply when imrelated 
and separately priced changes for which cost or pricing data would not otherwise be required are mchided for 
administrative convenience in the same modification. Negotiated fuial pricing actions (such as termmabon 
settlements and total fmal price agreements for fixed-price incentive and redeterminable contracts) are contract 
modifications requiring cost or pricing data if the total fmal price agreement for such settlements or agreements 
exceeds the pertinent threshold set forth at paragraph (a)(1) of this subsection, or the partial termination settlement 
plus the estimate to complete the continued portion of the contract exceeds the pertinent threshold set forth at 
paragraph (aXO of this subsection (see 49.105(cX15)). 

(2) Unless prohibited bocauGO an exception at 15.503 1(b) applies, the head of the contracting activity', witiiout 
powc'r'o'fdoioeation, may authoriT O die contracting offloor to obtain cost or pricing data for pncmg actions below 
ihc pcrtinont th^ojhold in paragraph (a)(1) of this cub-i^otion, provided tho action exceeds tho ounplifiod acquisition 
flircshold Hie head of the contracting activi^y shall justif , ' the roquiromont for cost or pncmg data. THe 

, docum c ntiti o n :ln 1 l fi" ^'"r '^''^ ^^''^ or pricing data are nocossarj' to d e tonnme wholfaer tho price 

is fair and r e asonable and the facto supporting that finding: 


rnnSIA ANALYSIS 
CODSIA recommends relocating provision at 15.503-4(aX2) to 15.503-l(a) in 
order to make it clear that cost or pricing data should not be required below the 
TINA tiireshold. 


(b) When cost or pricing data are required, the contracting officer shall require the contractor or prosp^ve 
contractor to submit to the contracting officer (and to have any subcontractor or prospective stibcontn«:tor submit to 
the prime contractor or appropriate subcontractor tier) the following in support of any proposal: 

(1) The cost or pricing data. 

(2) A certificate of current cost or pricing data, in the fonnat specified in 15.506-2. cert^ing that to the best of its 
knowledge and belief; the cost or pricing data were accurate, complete, and current as of flie date of agreement on 
price or. if applicable. a!«arii« another date agreed upon between the parties that is as close as practicable to the 
date of agreement on price. 

(c\ If cost or pricing data are requested and submitted by an offeror, but an exception is later found to apply, the 
St^ sSnX coiw^^^ and shall not be certified in accordance with 

15.506-2. 

(d) TTie requirements of this section also apply to contracts entered into by an agency on behalf of a foreign 
government. 
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15.503-5 Instructions for submission of cost or pricing data or information other than cost or pricing data. 

(a) Taking into consideration the policy at 1 5.502, the contracting officer shall sp e cify insert the soliciiation 
provision at 52.215-41 and contract clause at 52.215-42 in the solicitation (see 15.508 0) and (m)) when either 
cost or pricing data or information otiter than cost or pricing data are required - 

(1) ^Tiothor cost or pricing data are requirod; 

(2) That, in li e u of submitting cost or pricing data, th e offeror may submit a r e qu e st for oxception from tho 
r e quirement to submit cost or pricing data; 

(3) Any information other than cost or pricing data that is r e quired; and 

(4) N e oessar>^ preaward or postaward access to offeror's records . 

COPS?AANAI.YSiS ~ 
CODSIA is greatly concerned with the structure of any policy that allows the 
contracting officer to determine the extent of access to records and audit rights. 
Coupled with the proposed elimination of Table 15-3 and Standard Form 1448, 
the proposed rewrite obscures the bright-line test which was created as a result 
of FASA. See CODSIA's proposed FAR 15.503-6. 


(b)(1) Unless required to be submitted on one of the termination forms specified in subpart 49.6, the contracting 
officer may require submission of cost or pricing data in the format indicated at Table 15-2 of 15.508, specify an 
altemative format, or permit submission in the contractor's format 

(2) Information other than cost or pricing data may be submitted in the offeror's own format unless the contracting 
officer decides that use of a specific format is essential and the format has been described in the solicitation. 
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15.503-6 Access to records and audit rights. 

(a) Where cost or pricing data are submitted, the contracting officer or an autlwrlzed representative has the right 
to examine books, records, documents, or other directly pertinent records to evaluate the accuracy, completeness, 
and currency of the cost or pricing data for a period ending 3 years after final payment under the contract (see 
52.214-26 and 52.215-2). 

(b) mtere Information other than cost or pricing data are submitted, the contracting officer or an authorized 
representative has the limited right to examine, at any tune before award, books, records, documents, or other 
directly pertinent records to verify any request for an exception under this provision and tfte reasonableness of 
price (see 52.215-41 and 52.215-42). Access does not extend to cost or profit information or other data relevant 
solely to tlte offeror's determination of the prices to be offered In the catalog or marketplace. 

CODSIA ANALYSIS 
Although CODSL\ understands and supports the FAR rewrite goals to be 
economical in wording, this is one area where clarity is absolutely critical. 
Heretofore, the Governments policies and procedures have been fractured and 
inconsistent. We recognize that the principle embodied here, while reflected 
elsewhere in the FAR warrants specific attention in the context of 15.5. This is a 
fiigh-rfsk concern to industry. 


15.504 Proposal analysis. 

15.504-1 Proposal analysis techniques. 

(a) General. The objective of proposal analysis is to ensure that the final agre e d to agreed upon price is fair and 
reasonable. 

(1) The contracting officer is responsible for evaluating determining the reasonableness of the offered prices. The 
analytical techniques and procedures described in this section may be used , singly or in combination with oth e rs, to 
ensure that the filial agreed upon price is fair and reasonable. The complexity and circumstances of each acquisition 
should determine the level of detail of the analysis required. 

(2) Price analysis shall be used when cost or pricing data are not required (see paragraph (b) of this subsection and 
15.504-3). 

(3) Cost analysis shall be used to evaluate the reasonableness of individual cost elements when cost or pricing data 
are required. When appropriate, price analysis shaU be used to verify that the overall price offered is fair and 
reasonable. 

ronSTA ANALYSIS 

CODSIA agrees with proposal but wishes to note this changes a long-standing 
policy that price analysis is always performed. As presented, when would a 
price analysis be appropriate? 
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(1) Co:t 3n3ly:i: imy nl?" ^" n„ni..ntn infnmntinn nthor than cost or pricinc data to dotormin e cost 

Fcasonablcnoss or cost realism. 


rnnSTA ANALYSIS 
As written, this guidance is meaningless and will confiise the relationships 
between cost analysis and information other flian cost or prictog data. Moreover, 
it fails to adequately differentiate between a cost analysis and cost realism 
assessment. A clear differentiation is important because it affects provisions on 
TINA, CAS, access to records, and audit rights. 

Renumbering of succeeding provisions is assumed. 


(5) The contracting officer may request the advice and assistance of other experts to assure an appropriate analysis 
is performed. 

(6) Recommendations or conclusions regarding the Govemmenf s review or analysis of an offeror's or wmractofs 
nroDOsal shall not be disclosed to the offeror or contractor without the concurrence of the contractmg officer. Any 
discrepancy or mistake of fact (such as duplications, omissions, and errors in computation) contamed m the cost or 
pricing data or information other than cost or pricing data submitted in support of a proposal shall be brought to the 
contracting officer's attention for appropriate action. 

(7) nie Air Force Institute of Technology (AFIT) and the Federal Acquisition Institute (FAI) jointly pr^ared a 
series of five desk references to guide pricing and negotiation personnel. TTie five desk references arcnPricc 
Analysis Cost Analysis, Quantitative Techniques for Contract Pricing, Advanced Issues m Contract Pricing, and 
S Contract Negotiation Techniques. TTie references provide detailed discussion and examples applymg pncmg 
policies to pricing problems. TTiey are to be used for instruction and professional guidance. Howev«-. "«J0t 
directive and should be considered informational only. Copies of the desk references are available on CD-ROM 
which also contains the FAR. the FTR and various other regulations and f'^^^^^^^.V'^^^^^ 
purchased by annual subscription (updated quarterly), or individually (reference "List ID GSAFF Stock No 722- 
009-0000-2) The individual CD-ROMs or subscription to the CD-ROM may be purchased from the Supenntendent 
0 D uLnis^ S G^nune^^ Printing Office, by telephone (202) 512-1800 or facsimile (202) 512-2550. or by 
LTordTr from the Superintendent of Documents, P.O Box 371954, Pittsburgh, PA 15250-7954. Free copies of the 
desk references are available on the World Wide Web, Internet address: 
http://www.gsa.gov/staf!/v/guides/instructions.hlm. 

(b) Price analysis. (1 ) Price analysis is the process of examining and evaluating a proposed price wifliotit evaluating 
its separate cost elements and proposed profit 

m The Government may use various price analysis techniques and procedures to ensure a fair and reasonable price, 

Sie^ftec^^sSncTsurroundinglhea^^^^^^ 

following: 

(i) Comparison of proposed prices received in response to the solicitatioiL 

(ii) Comparison of previously proposed prices and contract prices with current proposed prices for &e same or 
similar end items, if both the validity of the comparison and the reasonableness of the previous pnce(s) can be 
established. 
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(Hi) Application of rough yardsticks (such as dollars per pound or per horsepower, or other units) to highlight 
significant inconsistencies that warrant additional pricing inquiry. 

(iv) Comparison with competitive published price lists, published market prices of conunodities, similar indexes, 
and discount or rebate arrangements. 

(v) Comparison of proposed prices with mdependent Government cost estimates. 

(vi) Comparison of proposed prices with prices obtained through market research for the same or similar items. 

(c) Cost analysis. (1) Cost analysis is the review and evaluation of the separate cost elements and profit in an 
offeror's or contractor's proposal (including cost or pricing data or information oth e r than cost or pricing data), and 
the application of judgment to determine how well the proposed costs represent what the cost of the contract should 
be, assuming reasonable economy and efficiency. 

(2) The Government contracting officer may use various cost analysis techniques and procedures to ensure a fair 
and reasonable price, given the circumstances of the acquisition. Such techniques and procedures include the 
following: 

(i) Verification of cost or pricing data and evaluation of cost elements, including - 

(A) The necessity for, and reasonableness of, proposed costs, including allowances for contingencies; 

(B) Projection of the offeror's cost trends, on the basis of current and historical cost or pricing data; 

(C) Reasonableness of estimates generated by appropriately validated/calibrated parametric models or cost- 
estimating relationships; and 

(D) The application of audited or negotiated indirect cost rates, labor rates, and cost of money or other factors. 

(ii) Evaluating the effect of the offeror's current practices on future costs. In conducting this evaluation, the 
contracting officer shall ensure that the effects of inefficient or uneconomical past practices are not projected into 
the future. In pricing production of recently developed complex equipment, the contracting officer should perform a 
trend analysis of basic labor and materials, even in periods of relative price stability. 

(iii) Comparison of costs proposed by the offeror for individual cost elements with - 

(A) Actual costs previously incurred by the same offeror; 

(B) Previous cost estimates from the offeror or from other offerors for the same or similar items; 

(C) Other cost estiiiiates received in response to the Govemmenf s request; 
(P) Independent Government cost estimates by technical personnel; and 

(E) Forecasts of planned expenditures. 
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(iv) Verification that the offeror's cost submissions are in accordance with the contract cost principles and 
procedures in part 31 and, when applicable, the requirements and procedures in 48 CFR Chapter 99 (Appendix of 
the FAR looseleaf edition). Cost Accounting Standards. 

(v) Review to determine whether any cost or pricing data necessary to make the contractor's proposal accurate, 
complete, and current have not been either submitted or identified in writing by the contractor. If there are such 
data, the contracting officer shall attempt to obtain them and negotiate, using them or making satisfactory allowance 
for the incomplete data. 

(vi) Analysis of the results of any make-or-buy program reviews, in evaluating subcontract costs (see 15.507-2). 

(d) Cost realism analysi s assessment (1) Cost realism analysis assessment is the process of independently 
reviewing and evaluating specific elements of each offeror's proposed cost estimate to determine whether flie 
estimated pFopesed cost elements are realistic for the work to be performed; reflect a clear understanding of the 
requirements; and are consistent with the unique methods of performance and materials described in the offeror's 
technical proposal. Cost realism does not equate to the Government's estimate of most probable cost. 

(2) Cost realism analyses assessments shall be performed on significant competitive cost-reimbursement contracts 
to d e t e nnino tho probable cost of porformanco for each offeror . 

(i) The probable cost may differ fr""^ ♦^ '^ prnpnr . nH mr . t nnd r.hnuld rofloct th e Govomm e nfs b e st e stimate of th e 
cost of any contract that is most lilc e ly to result fi-om tho offeror's proposal Tho probabl e oopt shall be us e d for 
purpos e s of evaluation to d e termin e th e best valu e . 

(ii) Tho probable cost is dotormined by adjusting e ach offoror's proposed cost, and fee when appropriate, to refl e ct 
any additions or reductions in cost e l e ments to realistic lovols based on the r e sults of th e cost realism onalyois. 

rnnsTA analysIs 
The purpose of a cost realism assessment should not be to determine the 
probable cost of performance (or life cycle cost) and best value. Those are 
distinctly different concepts and have no role in determining whether an offeror 
^ understands the solicitation requirements. The purpose of cost realism is 
adequately stated in FAR 15.504-l(dXl). 
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(3) Cost realism analysoG may also b e us e d on compotitivo fix e d price inc e ntiv e contracts or, in oxcoptional cas e s, 
on oth e r compotitiv e fixed pric e t>p e contracts when n e w requir e m e nts may not b e fully understood by competing 
off e rors, there are qualit)^ conc e rns, or past e xperi e nc e indicates that contractors' propos e d costs have result e d in 
qualit>^ or DQwico shortfalls. R e sults of th e analysis may b e used in p e rformanc e risk assessm e nts and responsibility 
det e rminations. Howev e r, proposals shall b e e valuat e d using the crit e ria in the solicitation, and the offered pric e s 
shall not b e adjusted as a result of th e analysia. 

CODSIA ANALYSIS 
Cost realism is being confused with a past performance evaluation which should 
not require the submission of information other than cost or pricing data. 
Furthermore, the DAR Council and CAA Council should not apply cost realism 
to firm fixed price contracts unless and until the CAS Board has exempted firm 
fixed price contracts that do not involve the submission of certified cost or 
pricing data. CODSIA was disappointed that, despite its repeated suggestions, 
the activities of the FAR Council (or FASA implementation teams) and flie CAS 
Board have not been adequately coordinated. TTiis lack of coordination has led 
to a well-known problem where fum fixed price contracts have been exempted 
from TINA but not CAS. For many companies, CAS is a key criterion for 
declining Govemment business. 


(3) Cost realism assessments shall not be performed on contracts for commercial Hems. 


COPSIA ANALYSIS 
The provision on cost realism should be clarified to state that such assessments 
shall not be made on contracts for commercial items. The acceptance of a 
commercial item in the marketplace should be sufficient to satisfy the concerns 
expressed in FAR 15.504-1(4X1). 


(e) Technical analysis. (1) The contracting officer may request that personnel having specialized knowledge, skills, 
experience, or capability in engineering, science, or management perform a technical analysis of the proposed types 
and quantities of materials, labor, processes, special tooling, facilities, the reasonableness of scrap and spoilage, and 
other associated factors set forth in the proposal(s) in order to determine the need for and reasonableness of the 
proposed resources, assuming reasonable economy and efficiency. 

(2) At a minimum, the technical analysis should examine the types and quantities of material proposed and the need 
for the types and quantities of labor hours and the labor mfac. Any other data that may be pertinent to an assessment 
of the offeror's ability to accomplish the technical requirements or to the cost or price analysis of the service or 
product being proposed should also be included in the analysis. 

(f) Unit prices. (1) Unit prices shall reflect the intrinsic value of an item or service and shall be in proportion to an 
item's base cost (e.g., manufacturing or acquisition costs). Any method of distributing costs to line items that distorts 
the unit prices shall not be used. For example, distributing costs equally among line items is not acceptable except 
when there is little or no variation in base cost 


Page 15 


GODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS 

(2) Dtccpt for the acquisition of commoroial it e ms Contracting officers shall require that offerors identify in their 
proposals those items of supply that they will not manufacture or to which they will not contribute significant value, 
unless adequate price competition is expected (10 U.S.C. 2304 and 41 U.S.C. 254(d)(5XA)(i)). Such information 
shall be used to determine whether the intrinsic value of an item has been distorted through apphcation of overhead 
and whether such items should be considered for breakout TTie contracting officer may require such information in 
all other negotiated contracts when appropriate. 

(3> This section does not apply to contracts for commercial ttena. 


rnnsTA ANALYSIS 
CODSIA suggests revision so fliat it is clear that all FAR 15.504-l(f) does not 
apply to contracts for commercial items. 


(g) Unbalanced pricing. (1) Unbalanced pricing may increase performance risk and could result m payment of 
imreasonably high prices. Unbalanced pricing exists when, despite an acceptable total evaluated pnce, the price of 
one or more contract line items is significantly over or understated as indicated by the apphcation oncost realism 
assessments or price analysis teehaiqaes. Hie greatest risks associated with unbalanced pricmg occur when - 


rnnSTA ANALYSIS ^ 

CODSIA fmds this substantially rewritten provision to be very confusing (e.g., 
over or understated compared to what?). This change will relate the assessment 
back to previously defmed methods of evaluation. 


(1) Startup work, mobilization, first articles, or first article testing are separate line items; 

(ii) Base quantities and option quantities are separate line items; or 

(iii) TTie evaluated price is the aggregate of estimated quantities to be ordered under separate line items of an 
indefmite-delivery contract. 

1 

(2) All offers with separately priced line items or subline items shall be analyzed to determine if the prices are 
unbalanced. If cost or price analysis techniques indicate that an offer is unbalanced, the contractmg officer shall - 

i 

(i) Consider the risks to the Goveniment associated with the unbalanced pricing in determining the competitive 
range and in making the source selection decision; and 

(ii) Consider whether award of the contract will result in paying unreasonably high prices for contract performance. 

(3) An offer may be rejected if the contracting officer determines the lack of balance poses an unacceptable risk to 
die Government 
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15.504-2 Information to support proposal analysis. 

(a) Field pricing assistance. (1) The contracting officer should request field pricing assistance when the information 
available at the buying activity is inadequate to determine a fair and reasonable price. Such requests shall be tailored 
to reflect the minimum essential supplementary infonnation needed to conduct a technical or cost or pricing 
analysis. 

(2) Field pricing assistance generally is directed at obtaining technical, audit, and special reports associated with Ae 
cost elements of a proposal, including subcontracts. Field pricing assistance may also include information relative to 
the business, technical, production or other capabilities and practices of an offeror. The type of information and 
level of detail requested will vaiy in accordance wiA the specialized resources available at the buying activity and 
the magnitude and complexity of the required analysis. 

(3) WTien field pricing assistance is requested, contracting officers are encouraged to team with appropriate field 
experts throughout the acquisition process, including negotiations. Early communication with these experts wiU 
assist in determining the extent of assistance required, the specific areas for which assistance is needed, a realistic 
review schedule, and the information necessary to perform the review. 

(4) When requesting field pricing assistance on a contractor's request for equitable adjustment, the contracting 
officer shall provide the information listed in 43.204(bX5). 

(5) Field pricing infonnation and other reports may include proprietary or source selection information (see 3.104-4 
(j) and (k)). Such information shall be appropriately identified and protected accordingly. 

(b) Reporting field pricing information. (1) Depending upon the extent and complexity of the field pricing review, 
results, including supporting rationale, may be reported directly to the contracting officer orally, m wntmg, or by 
any other method acceptable to the contracting officer. 

(1) Whenever circumstances permit, the contracting officer and field pricing experts are encouraged to use 
telephonic and/or electronic means to request and transmit pricing information. 

(ii) When it is necessary to have written technical and audit reports, the contracting officer shall request that the 
audit agency concurrently forward the audit report to the requesting contracting officer and the admmistrative 
contracting officer (AGO). The completed field pricing assistance results may reference audit mformation, but need 
not reconcile the audit recommendations and technical recommendations. A copy of the information submitted to 
the contracting officer by field pricing personnel shall be provided to the audit agency. 

(2) Audit and field pricing information, whether written or reported telephonically or electronically, shall be made a 
part of the official contract file (see 4.807(f)). 

(c) Audit assistance for prime or subcontracts. (1) Hie contracting officer maycontact the cognuant audit office 
directly particularly when an audit is the only field pricing support required. TTie audit office sbaU send the audit 
report, or otherwise transmit the audit recommendations, direcUy to the contractmg officer. 

CO The auditor shall not reveal the audit conclusions or recommendations to Ae offeror/contractor without obtaining 
flie concurrence of the contracting officer. However, the auditor may discuss statements of facts with the contractor. 

(ii) TTie contracting officer should be notified immediately of any information disclosed to the auditor after 
submission of a report that may significantly affect the audit findings and, if necessaiy. a supplemental audit report 
shall be issued. 
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(2) The contracting officer shall not request a separate preaward audit of indirect costs unless the information 
already available from an existing audit, completed within the preceding 12 months, is considered inadequate for 
determining the reasonableness of the proposed indirect costs (41 U.S.C. 254d and 10 U.S.C. 2313). 

(3) The auditor is responsible for the scope and depth of the audit. Copies of updated information that will 
significantly affect the audit should be provided to the auditor by the contracting officer. 

(4) General access to the offeror's books and financial records is limited to the auditor. This limitation does not 
preclude the contracting officer or the ACO, or their representatives from requesting that the offeror provide or 
make available any data or records necessary to analyze the offeror's proposal 

(d) Deficient proposals. The ACO or the auditor, as appropriate, shall notify the contracting officer inunediately if 
the data provided for review is so deficient as to preclude review or audit, or if the contractor or offeror has denied 
access to any cost or pricing data considered essential to conduct a satisfactory review or audit. Oral notifications 
shall be confuroed promptly in writing, including a description of deficient or denied data or records. The 
contracting officer immediately shall take appropriate action to obtain the required data. Should the 
offeror/contractor again refuse to provide adequate data, or provide access to necessary data, the contracting officer 
shall withhold the award or price adjustment and refer the contract action to a higher authority, providing details of 
the attempts made to resolve the matter and a statement of the practicability of obtaining the supplies or services 
from another source. ^ 

(e) Subcontractor refusal to grant access to records. The contracting officer shall be Informed of circumstances 
where a prime contractor or higher-tier subcontractor has been denied access to subcontractor records, including 
the subcontractor's reasons. In such cases, the contracting officer shall determine the necessary field pricing 
assistance to be performed directly by the Government Upon completion of the field pricing assistance, the 
contracting officer shall disclose the results to the prime contractor or higher-tier subcontractor only after 
obtaining permission from the subcontractor. If the subcontractor withholds permission on disclosure, the 
contracting officer shall perform a cost analysis or price analysis and provide general results to the prime 
contractor or hlgher-tler subcontractor without disclosing subcontractor proprietary data (e.g., range of fair and 
reasonable prices). If the subcontractor requested an exception under 15.503'l(b), the contracting officer shaU 
Indicate to the prime contractor or higher-tier subcontractor whether the exception is approved 

" ronSIA ANALYSIS ^ 

CODSIA does not agree that the long-standing policy on subcontractor refusal 
to grant a higher-tier subcontractor access to records, previously described at 
FAR 15.806-3(a)(3), is understood well enough to be removed. This guidance 
was highly relevant, especially as competitors began teaming on particular 
projects but had to substantially limit access to records. In this case, it has been 
recognized that the Government's interests would be served if the Government 
intervened and performed field pricing actions on behalf of the.prime contractor 
or higher-tier contractor. CODSIA urges the DAR CouncU and CAA Council to 
retain this policy. 
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15.504-3 Subcontract pricing considerations. 

(a) The contracting officer is responsible for the determination of price reasonableness for the prime contract, 
including subcontracting costs. The contracting officer should consider whether a contractor or subcontractor has an 
approved purchasing system, has performed cost or price analysis of proposed subcontractor prices, or has 
negotiated the subcontract prices before negotiation of the prime contract, in determining the reasonableness of the 
prime contract price. This does not relieve the contracting officer from the responsibility to analyze the contractor's 
submission, including subcontractor's cost or pricing data. 

(b) The prime contractor or subcontractor shall • 

(1) Conduct appropriate cost or price analyses to establish the reasonableness of proposed subcontract prices; 

(2) Include the results of these analyses in tfao price proposal as part of its own cost or pricing data submission; 
and 

(3) When required by paragraph (c) of this subsection, submit subcontractor cost or pricing data to the Government 
as part of its price, proposal own cost or pricing data submission. 

rODSIA ANALYSIS 
CODSIA reconmiends that the present language of 1 5.504-3(b)(2) and (3) be 
retained. This will acknowledge the veiy real situation where it is not feasible 
to submit all required data at the time of initial price proposal submission and 
subcontract price analyses and subcontract cost or pricing data traditionally are 
provided with the prime contractor's cost or pricing data submissions. 


(c) Any contractor or subcontractor that is required to submit cost or pricing data also shall obtain and analyze cost 
or pricing data before awarding any subcontract, purchase order, or modification expected to exceed the cost or 
pricing data threshold, unless an exemption in 15.503-l(b) applies to that action. 

(1) The contractor shall ^s/m^ forward, or cause to be stAsHtted/orwarArfby the subcontractor(s), cost or pricing 
data to the Government for subcontracts that are the lower of either - 

(1) $ 1 0,000,000 or more; or 

(ii) Both more than the pertinent cost or pricing data threshold and more than 10 percent of the prime contractor's 
proposed price, unless the contracting officer believes such submission is unnecessaiy. 

(2) The contracting officer may require the contractor or subcontractor to submit/^jwarrf to the Govenmient (or 
cause submission forwarding of) subcontractor cost or pricing data below the thresholds in paragraph (cXO of this 
subsection that the contracting officer considers necessary for adequately pricing the prime contract 

(3) Subcontractor cost or pricing data shall be submitted in the format provided in Table 15-2 of 15.508. 
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(4) Subcontractor cost or pricing data shall be current, accurate, and complete as of the date of price agreement, or, 
if applicable, an e arli e r another date agreed upon by the parties and specified on the contractor's Certificate of 
Current Cost or Pricing Data. The contractor shall update subcontractor's data, as appropriate, during source 
selection and negotiations. 

(5) If there is more than one prospective subcontractor for any given work, the contractor need only submit cost or 
pricing data for the prospective subcontractor most likely to receive award to the Govenunent 

15.504-4 Profit 

(a) General. This section prescribes policies for establishing the profit or fee portion of the Government 
prenegotiation objective in price negotiations based on cost analysis. This section does not apply to contracts for 
commercial items. 

CODSIA ANALYSIS 
CODSIA's suggests revision so that it is clear that FAR 15.504-4 does not apply 
to contracts for commercial items. This is made necessary as a result of 
combining FAR Subparts 15.7, 15.8, and 15.9. 


(1) Profit or fee prenegotiation objectives do not necessarily represent net income to contractors. Rather, fliey 
represent that element of the potential total remuneration that contractors may receive for contract performance over 
and above allowable costs. This potential remuneration element and the Government's estimate of allowable costs to 
be incurred in contract performance together equal the Government's total prenegotiation objective. Just as actual 
costs may vary from estimated costs, the contractor's actual realized profit or fee may vary from negotiated profit or 
fee, because of such factors as efficiency of perfonnance, incurrence of costs the Government does not recognize as 
allowable, and the contract type. 

(2) It is in the Government's interest to offer contractors opportunities for financial rewards sufficient to stimulate 
efficient contract performance, attract the best capabilities of qualified large and small business concerns to 
Government contracts, and maintain a viable industrial base. 

(3) Both the Government and contractors should be concerned with profit as a motivator of efficient and cflfectiye 
contract performance. Negotiations aimed merely at reducing prices by reducing profit, without proper recognition 
of the fiinction of profit, are not in the Government's interest. Negotiation of extremely low profits, use of historical 
averages, or automatic application of predetermined percentages to total estimated costs do not provide proper 
motivation for optimum contract perfonnance. 

(b) Policy. (1) Structured approaches (see paragraph (d) of this subsection) for determining profit or fee 
prenegotiation objectives provide a discipline for ensuring that all relevant factors are considered. Subject to the 
authorities in 1.301(c), agencies making noncompetitive contract awards over $100,000 totaling $50 milUon or 
more a year - 

(1) Shall use a structured approach for detennining the profit or fee objective in those acquisitions that require cost 
analysis; and 

(ii) May prescribe specific exemptions for situations in which mandatory use of a structured approach would be 
clearly inappropriate. 

(2) Agencies may use another agency's structured approach. 
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(c) Contracting officer responsibilities. (1) When the price negotiation is not based on cost analysis, contracting 
officers are not required to analyze profit 

(2) When the price negotiation is based on cost analysis, contracting officers in agencies that have a structured 
approach shall use it to analyze profit When not using a structured approach, contracting officers shall comply with 
paragraph (d)(1) of this subsection in developing profit or fee prenegotiation objectives. 

(3) Contracting officers shall use the Government prenegotiation cost objective amounts as the basis for calculating 
the profit or fee prenegotiation objective. Before the allowability of facilities capital cost of money, Ais cost was 
included in profits or fees. Therefore, before applying profit or fee factors, the contracting officer shall exclude any 
facilities capital cost of money included in the cost objective amounts. If the prospective contractor fails to identify 
or propose facilities capital cost of money in a proposal for a contract that will be subject to the cost principles for 
contracts with commercial organizations (see subpart 31.2). facilities capital cost of money will not be an allowable 
cost in any resulting contract (see 1 5.508(i)). 

(4) (i) The contracting officer shall not negotiate a price or fee ftat exceeds flie following statutory limitations, 
imposed by 10 U.S.C. 2306(e) and 41 U.S.C. 254(b): 

(A) For experimental, developmental, or research work performed under a cost-plus-fixed-fee contract, the fee shall 
not exceed 1 5 percent of the contract's estimated cost, excluding fee. 

(B) For architect-engineering services for public works or utilities, the contract price or the estimated cost and fee 
for production and delivery of designs, plans, drawings, and specifications shall not exceed 6 percent of the 
estimated cost of construction of the public woik or utility, excluding fees. 

(C) For other cost-plus-fixed-fee contracts, the fee shall not exceed 10 percent of the contract's estimated cost, 
excluding fee. 

(ii) TTie contracting officer's signature on the price negotiation memorandum or other documentation supporting 
determination of fair and reasonable price documents the contracting officer's determination that the statutory price 
or fee limitations have not been exceeded. 

(iii) Agencies shall not establish adnUnistrattve ceUings or create administrative procedures that could be 
represented to contractors as de facto ceiUngs. 


rnnsiA analysis 
CODSIA does not agree that the long-standing prohibitions on agency 
limitations, previously described at FAR 15.901, should be removed. Tht 
imposition of ceilings amounts, in effect, to cost sharing, is not ahsrays 
appropriate. 


(5) The contracting officer shall not require any prospective contractor to submit breakouts or supporting rationale 
for its profit or fee objective. 

(6) If a change or modification calls for essentially the same type and mix of work as the basic contract and is of 
relatively small dollar value compared to the total contract value, the contracting officer may use the basic contracts 
profit or fee rate as the prenegotiation objective for that change or modification. 
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(d) Profit-analysis factors - (1) Common factors. Unless it is clearly inappropriate or not applicable, each factor 
outlined in paragraphs (dXl) (i) through (vi) of this subsection shall be considered by agencies in developing their 
stnictured approaches and by contracting officers in analyzing profit, whether or not using a structured approach. 

(i) Contractor effort. This factor measures the complexity of the work and the resources required of the prospective 
contractor for contract performance. Greater profit opportunity should be provided under contracts requiring a high 
degree of professional and managerial skill and to prospective contractors whose skilk, facilities, and technical 
assets can be expected to lead to efficient and economical contract performance. The subfactors in paragr^hs 
(dXlXO (A) through (D) of this subsection shall be considered in determining contractor effort, but they may be 
modified in specific situations to accommodate differences in the categories used by prospective contractors for 
listing costs - 

(A) Material acquisition. This subfactor measures the managerial and technical effort needed to obtain the required 
purchased parts and material, subcontracted items, and special tooling. Considerations include the complexity of the 
items required, the number of purchase orders and subcontracts to be awarded and admmistered. whether 
established sources are available or new or second sources must be developed, and whether material will » 
obtained through routine purchase orders or through complex subcontracts requiring detailed specifications. Profit 
consideration should correspond to the managerial and technical effort involved. 

(B) Conversion direct labor. This subfactor measures the contribution of direct engineering, manufacturing, and 
other labor to converting the raw materials, data, and subcontracted items into the contract items. Considerations 
include the diversity of engineering, scientific, and manufacturing labor skills required and the amount and quality 
of supervision and coordination needed to perform the contract task. 

(C) Conversion-related indirect costs. TTiis subfactor measures how much the indirect costs contribute to contract 
performance. The labor elements in the allocable indirect costs should be given the profit consideration they would 
receive if treated as direct labor. TTie other elements of indirect costs should be evaluated to determme wheAer they 
merit only limited profit consideration because of their routine nature, or are elements that contnbute significantly 
to the proposed contract. 

(D) General managemem. TTiis subfactor measures the prospective contractor's other indirect costs and general and 
administrative (G&A) expense, their composition, and how much they contribute to contract performance. 
Considerations include how labor in the overtiead pools would be treated if it were direct labor, whether elements 
within the pools are routine expenses or instead are elements that contribute significantly to the proposed contract, 
and whether the elements require routine as opposed to unusual managerial effort and attention. 

(ii) Contract cost risk. (A) This factor measures the degree of cost responsibili^ and associated risk that the 
prospective contractor will assume as a result of the contract type contemplated and considering the reliability of tiic 
cost estimate in relation to the complexity and duration of the contract task. Det«mmation of contract type should 
be closely related to the risks involved in timely, cost-effective, and efficient performance. TTiis factor should 
compensate contractors proportionately for assuming greater cost risks. 
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(B) The contractor assumes the greatest cost risk in a closely priced firm-fixed-price contract under which it agrees 
to perform a complex undertaking on time and at a predetermined price. Some firm-fixed-price contracts may entail 
substantially less cost risk than others because, for example, the contract task is less complex or many of the 
contractor's costs are known at the time of price agreement, in which case the risk factor should be reduced 
accordingly. The contractor assumes the least cost risk in a cost-plus-fixed-fee levcl-of-effort contract, under which 
it is reimbursed those costs determined to be allocable and allowable, plus the fixed fee. 

(C) In evaluating assumption of cost risk, contracting officers shall, except in unusual circumstances, treat time-and- 
materials, labor-hour, and fim-fixed-price, level-of-efTort term contracts as cost-plus-fixed-fee contracts. 

(iii) Federal socioeconomic programs. This factor measures the degree of support given by the prospective 
contractor to Federal socioeconomic programs, such as those involving small business concerns, small business 
concerns owned and controlled by socially and economically disadvantaged individuals, women-owned small 
businesses, handicapped sheltered workshops, and energy conservation. Greater profit opportunity should be 
provided contractors that have displayed unusual initiative in these programs. 

(iv) Capital investments. This factor takes into account the contribution of contractor investments to efficient and 
economical contract perfonnance. 

(v) Cost-control and other past accomplishments. This factor allows additional profit opportunities to a prospective 
contractor that has previously demonstrated its ability to perform similar tasks effectively and economically. In 
addition, consideration should be given to measures taken by the prospective contractor that resuk in productivity 
improvements, and other cost-reduction accomplishments that will benefit the Government in follow-on contracts. 

(vi) Independent development. Under this factor, the contractor may be provided additional profit opportunities in 
recognition of independent development efforts relevant to the contract end item without Government assistance. 
The contracting officer should consider whether the development cost was recovered directly or indirectly from 
Government sources. 

(2) Additional factors. In order to foster achievement of program objectives, each agency may include additional 
factors in its structured approach or take them into account in the profit analysis of individual contract actions. 

15.505 Price negotiation. 

r 

(a) The purpose of performing cost or price analysis is to develop a negotiation position that permits the contracting 
officer and the offeror an opportunity to reach agreement on a fair and reasonable price. A fair and reasonable price 
does not require that agreement be reached on every element of cost, nor is it mandatory that the agreed price be 
within the contracting officer's initial negotiation position. Taking into consideration the advisory reconmiendations, 
reports of contributing specialists, and the current status of the contractor's purchasing system, the contracting 
officer is responsible for exercising the requisite judgment needed to reach a negotiated settlement with the offeror 
and is solely responsible for the final price agreement. However, when significant audit or other specialist 
recommendations are not adopted, the contracting officer should provide rationale fliat supports the negotiation 
result in the price negotiation documentation. 
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(b) The contracting officer's primary concern is the overall price the Government will actually pay. The contracting 
officer's objective is to negotiate a contract of a type and with a price providing the contractor the greatest incentive 
for efficient and economical performance. The negotiation of a contract type and a price are related and should be 
considered together with the issues of risk and uncertainty to the contractor and the Government. Therefore^ the 
contracting officer should not become preoccupied with any single element and should balance the contract type, 
cost, and profit or fee negotiated to achieve a total result - a price that is fair and reasonable to both the Government 
and the contractor. 

(c) The Government's cost objective and proposed pricing arrangement directly affect the profit or fee objective. 
Because profit or fee is only one of several interrelated variables, the contracting officer shall not agree on profit or 
fee without concurrent agreement on cost and type of contract 

(d) If, however, the contractor insists on a price or demands a profit or fee that the contracting officer considers 
unreasonable, and the contracting officer has taken all authorized actions (including determining the feasibility of 
developing an alternative source) without success, the contracting officer shall refer the contract action to a level 
above the contracting officer. Disposition of the action should be documented. 

15.506 Documentation. 

15.506-1 Prenegotiation objectives. 

(a) The prenegotiation objectives establish the Government's initial negotiation position. TTiey assist in the 
contracting officer's determination of fair and reasonable price. They should be based on the results of the 
contracting officer's analysis of the offeror's proposal, taking into consideration all pertinent information including 
field pricing assistance, audit reports and technical analysis, fact-fmding results, independent Government cost 
estimates and price histories. 

(b) The contracting officer shall establish prenegotiation objectives before the negotiation of any pricing action. The 
scope and depth of the analysis supporting the objectives should be directly related to the dollar value, importance, 
and complexity of the pricing action. When cost analysis is required, the contracting officer shall document the 
pertinent issues to be negotiated, the cost objectives, and a profit or fee objective. 
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15.506-2 Certificate of Current Cost or Pricing Data. 

(a) When cost or pricing data are required, the contracting officer shall require the contractor to execute a Certificate 
of Current Cost or Pricing Data, using the format in this paragraph, and shall include the executed certificate in the 
contract file. A certificate shall not be required for information other than cost or pricing data. 

rODSIA ANALYSIS 
CODSIA believes additional clarity is needed. 


Certificate of Current Cost or Pricing Data 

This is to certify that, to the best of my knowledge and belief, the cost or pricing data (as defined 
in section 15.501 of the Federal Acquisition Regulation (FAR) and required under FAR 
subsection 15.503-4) submitted, cither actually or by specific identification in writing, to the 

Contracting Officer or to the Contracting Officer's representative in support of * are 

accurate, complete, and current as of This certification includes the cost or pricing 

data supporting any advance agreements and forward pricing rate agreements between the offeror 
and the Government that are part of the proposal. 


Firm_^ 

Signature . 

Name ^ 

Title. ^ 

Date of execution*** 

* Identify the proposal, quotation, request for price adjustment, or other submission involved, 
giving the appropriate identifying number (e.g., RFP No.)- 

** Insert the day, month, and year when price negotiations were concluded and price agreement 
was reached or, if applicable, on e arli e r another date agreed upon between the parties that is as 
close as practicable to the date of agreement on price. 

Insert the day, month, and year of signing, which should be as close as practicable to Ae date 
when the price negotiations were concluded and the contract price was agreed to. 

(End of certificate) 

(b) The certificate does not constitute a representation as to the accuracy of the contractor's judgment on the 
estimate of future costs or projections. It applies to the data upon which the judgment or esthnate was based. This 
distinction between fact and judgment should be clearly understood. If the contractor had information reasonably 
available at the time of agreement showing that the negotiated price was not based on accurate, complete, and 
current data, the contractor's rcsponsibUity is not limited by any lack of personal knowledge of the information on 
the part of its negotiators. 
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(c) The contracting officer and contractor are encouraged to reach a prior agreement on criteria for establishing 
closing or cutoff dates when appropriate in order to minimize delays associated with proposal updates. Closing or 
cutoff dates should be included as part of the data submitted with the proposal and, before agreement on price, data 
should be updated by the contractor to the latest closing or cutoff dates for which the data are available. Use of 
cutoff dates coinciding with reports is acceptable, as certain data may not be reasonably available before normal 
periodic closing dates (e.g., actual indirect costs). Data within the contractor's or a subcontractor's organization on 
matters significant to contractor management and to the Government will be treated as reasonably available. What is 
significant depends upon the circumstances of each acquisition. 

(d) Possession of a Certificate of Current Cost or Pricing Data is not a substitute for examining and analyzing the 
contractor's proposal. 

(e) If cost or pricing data are requested by the Goverrun e nt contracting officer and submitted by an offeror? but an 
exception is later found to apply, the data shall not be considered cost or pricing data and shall not be regarded as 
certified in accordance with this subsection. Examples include: 

(1) Contractor unnecessarily submitted cost or pricing data when price was based on adequate price competition. 

(2) Contractor submitted cost or pricing data when price was expected to exceed the pertinent threshold, but 
resulting contract action was less than the pertinent threshold. 

(3) Contracting officer required submission of cost or pricing data below the pertinent threshold wUhoutihe 
written approval of the head of the contracting activity. 

~ CQPSIA ANAH^ISIS 

CODSIA believes additional clarity is needed, including examples of 
circumstances where certified cost or pricing data would be subsequently 
determined to be uncertified. 


15.506-3 Documenting the negotiation. 

(a) The contract file shall document the principal elements of the negotiated agreement. The documentation (e.g., 
price negotiation memorandum (PNM)) shall include the following: 

(1 ) The purpose of the negotiation. 

(2) A description of the acquisition, including appropriate identifying numbers (e.g., RFP No.). 

(3) The name, position, and organization of each person representing the contractor and the Government in the 
negotiation. 

(4) The current status of any contractor systems (e.g., purchasing, estimating, accounting, and compensation) to the 
extent they affected and were considered in the negotiation. 
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(5) If cost or pricing data were not required in the case of any price negotiation exceeding the cost or pricing data 
threshold, the exception used and the basis for it 

(6) If cost or pricing data were required, the extent to which the contracting officer - 

(i) Relied on the cost or pricing data submitted and used them in negotiating the price; or 

(ii) Recognized as inaccurate, incomplete, or noncurrent any cost or pricing data submitted; the action taken by the 
contracting officer and the contractor as a result; and the effect of the defective data on the price negotiated. 

(7) If cost or pricing data were required In the case of any price negotiation below the cost or pricing data 
titreshold, the head of the contracting activity's wrUten Justification - 

(I) WIty the contracting officer could not determine the reasonableness of price wWwut the cost or pricing data; 
and 

(ii) What efforts were taken to obtain the necessary data from sources other than the contractor. 

ronSIA ANALYSIS 
The price negotiation memorandum should contain a complete record of why 
cost or pricing data were obtained on contract actions below the pertinent 
threshold. 


(7) (8) A summary of the contractor's proposal, any field pricing assistance recommendations, including the reasons 
for any pertinent variances from them, the Government's negotiation objective, and the negotiated position. Where 
the determination of price reasonableness is based on cost analysis, the summary shall address each major cost 
element. When determination of price reasonableness is based on price analysis, the summary shall include the 
source and type of data used to support the determination. 

^ (9) The most significant facts or considerations controlling the establishment of the prenegotiation objectives 
and the negotiated agreement including an explanation of any significant differences between the two positions. 

(9) (10) To the extent such direction has a significant effect on the action, a discussion and quantification of the 
impact of direction given by Congress, other agencies, and higher-level officials (i.e., officials who would not 
normally exercise authority during the award and review process for the instant contract action). 

(W) j; The basis for the profit or fee prenegotiation objective and the profit or fee negotiated. 

(b) Whenever field pricing assistance has been obtained, the contracting officer shall forward a copy of the analysis 
to the office(s) providing assistance. When appropriate, information on how advisory field support can be made 
more effective should be provided separately. 
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15.507 Special cost or pricing areas. 
15.507-l^Defective cost or pricing data. 

(a) If, before agreement on price, the contracting officer leams that any cost or pricing data submitted are 
inaccurate, incomplete, or noncurrent, the contracting officer shall immediately bring the matter to the attention of 
the prospective contractor, whether the defective data increase or decrease the contract price. The contracting officer 
shall consider any new data submitted to correct the deficiency, or consider the inaccuracy, incompleteness, or 
noncurrency of the data when negotiating the contract price. The price negotiation memorandum shall reflect flie 
adjustments made to the data or the corrected data used to negotiate the contract price. 

(b) (1) If, after award, cost or pricing data are found to be inaccurate, incomplete, or noncurrent as of the date of 
final agreement on price or an e arii e r another date agreed upon by the parties given on the contractor's or 
subcontractor's Certificate of Current Cost or Pricing Data, the Govenunent is entitled to a price adjustment, 
including profit or fee, of any significant amount by which the price was increased because of the defective data. 
This entitlement is ensured by including in the contract one of the clauses prescribed in 15.508 (b) and (c) and set 
forth in the provision at 52.215-22, Price Reduction for Defective Cost or Pricing Data, and 52.215-23, Price 
Reduction for Defective Cost or Pricing Data-Modifications. The clauses give the Govenmient the right to a price 
adjustment for defects in cost or pricing data submitted by the contractor, a prospective subcontractor, or an actual 
subcontractor. 

(2) In arriving at a price adjustment, the contracting officer shall consider the time by which the cost or pricing data 
became reasonably available to the contractor, and the extent to which the Government relied upon the defective 
data. 

(3) The clauses referred to in paragraph (b)(1) of this subsection recognize that the Governments right to a price 
adjustment is not affected by any of the following circumstances: 

(i) The contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position; 

(ii) The contracting officer should have known that the cost or pricing data in issue were defective even though the 
contractor or subcontractor took no affirmative action to bring the character of the data to the attention of the 
contracting officer; 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
die cost of each item procured under such contract; or 

(iv) Cost or pricing data were required, however, the prime contractor or subcontractor did not submit a Certificate 
of Current Cost or Pricing Data relating to the contract 

(4) Subject to paragraphs (b) (5) and (6) of this subsection, the contracting officer shall allow an offset for any 
understated cost or pricing data submitted in support of price negotiations, up to the amount of the Government's 
claim for overstated pricing data arising out of the same pricing action (e.g., the initial pricing of the same contract 
or the pricing of the same change order). 
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(5) An offset shall be allowed only in an amount supported by the facts and if the contractor - 

(i) Certifies to the contracting officer that, to the best of the contractor's knowledge and belief, the contractor is 
entitled to the offset in the amount requested; dhd 

(ii) Proves that the cost or pricing data were available before the date of agreement on price but were not submitted. 
Such offsets need not be in the same cost groupings (e.g., material, direct labor, or indirect costs). 

(6) An offset shall not be allowed if* 

(i) The understated data was known by the contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(ii) The Government proves that the facts demonstrate that the price would not have increased in the amount to be 
offset even if the available data had been submitted before the date of agreement on price. 

(7) (i) In addition to the price adjustment amount, the Government is entitled to interest on any overpayments. The 
Government is also entitled to penalty amounts on certain of these overpayments. Overpayment occurs only when 
payment is made for supplies or services accepted by the Government Overpayments do not result from amounts 
paid for contract financing, as defined in 32.902. 

(ii) In calculating the interest amount due, the contracting officer shall - 

(A) Determine the defective pricing amounts that have been overpaid to the contractor; 

(B) Consider the date of each overpayment (the date of overpayment for this interest calculation shall be the date 
payment was made for the related completed and accepted contract items; or for subcontract defective pricing, the 
date payment was made to the prime contractor, based on prime contract progress billings or deliveries, which 
included payments for a completed and accepted subcontract item); and 

(C) Apply the underpayment interest rate(s) in effect for each quarter from the time of overpayment to the time of 
repayment, utilizing rate(s) prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2). 

(iii) In arriving at the amount due for penalties on contracts where the submission of defective cost or pricing data 
was a knowing submission, the contracting officer shall obtain an amount equal to the amount of overpayment 
made. Before taking any contractual actions concerning penalties, the contracting officer shall obtain the advice of 
counsel. 

(iv) In the price reduction modification or demand, the contracting officer shall separately include - 

(A) The repayment amount; 

(B) The penalty amount (if any); 

(C) The interest amount through a specified date; and 

(D) A statement that interest will continue to accrue until repayment is made. 


/ 
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(c) If, after award, the contracting officer learns or suspects that the date furnished were not accurate, complete, and 
current, or were not adequately verified by the contractor as of the time of negotiation, the contracting officer shall 
request an audit to evaluate the accuracy, completeness, and currency of the date. The Government may evaluate the 
profit-cost relationships only if the audit reveals that the date certified by the contractor were defective. The 
contracting officer shall not reprice the contract solely because the profit was greater than forecast or because a 
contingency specified in the submission failed to materialize. 

(d) For each advisory audit received based on a postoward review that indicates defective pricingj the contracting 
officer shall make a determination as to whether or not the date submitted wctc defective and relied upon. Before 
making such a determination, the contracting officer should give the contractor an opportunity to support fhe 
accuracy, completeness, and currency of the date in question. The contracting officer shall prepare a memorandum 
documenting both the determination and any corrective action taken as a result. The contracting officer shall send 
one copy of this memorandum to the auditor and, if the contract has been assigned for administration, one copy to 
the administrative contracting officer (AGO). A copy of the memorandum or other notice of the contracting officer's 
determination shall be provided to the contractor. 

(e) If both the contractor and subcontractor submitted, and the contractor certified, or should have certified, cost or 
pricing data, the Government has the right, under the clauses at 52.215-22, Price Reduction for Defective Cost or 
Pricing Data, and 52.215-23, Price Reduction for Defective Cost or Pricing Date-Modifications, to reduce the pnme 
contract price if it was significantly increased because a subcontractor submitted defective data. TTiis right ^plies 
whether these date supported subcontract cost estimates or supported firm agreements between subcontractor and 
contractor. 

(f) If Government audit discloses defective subcontractor cost or pricing data, the information necessary to support a 
reduction in prime contract and subcontract prices may be available only from the Government. To tiie extent 
necessary to secure a prime contract price reduction, the contracting officer should make this information available 
to the prime contractor or appropriate subcontractors, upon request. If release of the information would compromise 
Government security or disclose trade secrets or confidential business infoimation, the contracting officer shall 
release it only under conditions that will protect it from improper disclosure. Information made available under this 
paragraph shall be limited to that used as the basis for the prime contract price reduction. In order to afford an 
opportunity for corrective action, the contracting officer should give the prime contractor reasonable advance notice 
before determining to reduce the prime contract price. 

(1) When a prime contractor includes defective subcontract date in airiving at the price but later awards tiie 
subcontract to a lower priced subcontractor (or does not subcontract for the work), any adjustment in the prime 
contract price due to defective subcontract date is limited to the difference (plus applicable indirect cost and profit 
markups) between the subcontract price used for pricbg the prime contract, and either the actual subcontract price 
or the actual cost to die contractor, if not subcontracted, provided the date on which the actual subcontract price is 
based are not themselves defective. 

(2) Under cost-reimbursement contracts and under all fixed-price contracts except firm-fixed-price contracts, and 
fixed-price contracts with economic price adjustment, payments to subcontractors that are higher than they would be 
had there been no defective subcontractor cost or pricing date shall be the basis for disallowance or nonrecognition 
of costs under the clauses prescribed in 15.508 (b) and (c). The Government has a continuing and direct financial 
interest in such payments that is unaffected by tiie initial agreement on prime contract price. 
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15.507-2 Make-or-buy programs. 

(a) General. The prime contractor is responsible for managing contract performance, including planning, placing, 
and administering subcontracts as necessary to ensure the lowest overall cost and technical risk to the Government 
When make-or-buy programs are required, the Government may reserve the right to review and agree on flie 
contractor's make-or-buy program when necessary to ensure negotiation of reasonable contract prices, satisfactory 
performance, or implementation of socioeconomic policies. Consent to subcontracts and review of contractors' 
purchasing systems are separate actions covered in part 44. Thb section does not apply to contracts for commercial 
items. 

ronSIA ANALYSIS 
CODSIA's suggests revision so that it is clear that FAR 15.507-2 does not apply 
to contracts for commercial items. This is made necessary as a result of 
combining FAR Subparts 15.7, 15.8, and 15.9. 


(b) Defmitions. 

Buy item means an item or work effort to be produced or performed by a subcontractor. 

Make item means an item or work effort to be produced or performed by the prime contractor or its aflffliates, 
subsidiaries, or divisions. 

Make-or-buy program means that part of a contractor's written plan for a contract identifying those major items to 
be produced or work efforts to be performed in the prime contractor's facilities and those to be subcontracted. 

(c) Acquisitions requiring make-or-buy programs. (1) Contracting officers may require prospective contractors to 
submit make-or-buy program plans for negotiated acquisitions requiring cost or pricing data whose estunated value 
is $10 million or more, except when the proposed contract is for research or development and, if prototypes or 
hardware are involved, no significant follow-on production is anticipated. 

(2) Contracting officers may require prospective contractors to submit make-or-buy programs for negotiated 
acquisitions whose estimated value is under $10 million only if &e contracting officer - 

(i) Determines that the information is necessary; and 

(ii) Documents the reasons in Ae contract file. 

(d) Solicitation requirements. When prospective contractors are required to submit proposed make-or-buy programs, 
the solicitation shall include - 

(1) A statement that the program and required supporting information must accompany the offer, and 

(2) A description of factors to be used in evaluating the proposed program, such as capability, capacity, availability 
of small small disadvantaged, and women-owned small business concerns for subcontracting, establishment of new 
facilities in or near labor surplus areas, delivery or performance schedules, control of technical and schedule 
interfaces, proprietary processes, technical superiority or exclusiveness, and technical risks involved. 

(e) Program requirements. To support a make-or-buy program, the following information shall be suppUed by the 
contractor in its proposal: 
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(1) Items and work included. The infonnation required from a contractor in a make-or-buy program shall be 
confined to those major items or work efforts that normally would require company management review of the 
make-or-buy decision because they are complex, costly, needed in large quantities, or require additional facilities to 
produce. Raw materials, commercial items (see 2.101), and off-the-shelf items (see 46.101) shall not be included, 
unless their potential impact on contract cost or schedule is critical. As a rule, make-or-buy programs should not 
include items or work efforts estimated to cost less flian 1 percent of the total estimated contract price or any 
minimum dollar amount set by the agenqr. 

(2) The offeror's program should include or be supported by the following infonnation: 
(0 A description of each major item or work effort 

00 Categorization of each major item or work effort as "must make," "must buy" or "can either make or buy." 

(iii) For each item or work effort categorized as "can either make or buy," a proposal either to "make" or to "buy." 

(iv) Reasons for categorizing items and work efforts as "must make" or "must buy." and proposing to "make" or to 
"buy" those categorized as "can either make or buy." The reasons must include the consideration given to tiie 
evaluation factors described in the solicitation and be in sufficient detaO to permit the contracting officer to evaluate 
the categorization or proposal. 

(v) Designation of the plant or division proposed to make each item or perform each work effort, and a statement as 
to whether the existing or proposed new facility is in or near a labor surplus area. 

(vi) Identification of proposed subcontractors, if known, and their location and size status (see also subpart 19.7 for 
subcontracting plan requirements). 

(vii) Any recommendations to defer make-or-buy decisions when categorization of some items or work efforts is 
impracticable at the time of submission. 

(viii) Any other infonnation the contracting officer requires in order to evaluate the program. 

(f) Evaluation, negotiation, and agreement Contracting officers shaU evaluate and negotiate proposed make-or-buy 
programs as soon as practicable after their receipt and before contract award. 

(1) When the program is to be incorporated in the contract and Ae design status of the product being acquired does 
not pennit accurate precontract identification of major items or work efforts, the contracting officer shall notify the 
prospective contractor in writing that these items or efforts, when identifiable, shall be added under the clause at 
52.215-21, Changes or Additions to Make-or-Buy Program. 

(2) Contracting officers nonnally shall not agree to proposed "make items" when the products or services are not 
regularly manufactured or provided by the contractor and are available - quality, quantity, deUveiy, and other 
essential factors considered - from another fum at equal or lower prices or when they are regularly manufactured or 
provided by the contractor, but available - quaUty, quantity, deUveiy, and other essential factors considered - from 
another finn at lower prices. However, the contracting officer may agree to these as "make items" if an overall 
lower Government wide cost would result or it is otherwise in the best interest of the Government If this situation 
occurs in any fixed-price incentive or cost-plus-incentive-fee contract &e contracting officer shall specify these 
items in the contract and state that they are subject to paragraph (d) of clause at 52.215-21, Changes or 
Additions to Make-or-Buy Program (see 15.508(a)). If the contractor proposes to reverse the categorization of such 
items during contract perfonnance, flie contract price shall be subject to equitable reduction. 
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(g) Incorporating make-or-buy programs in contracts. The contracting officer may incorporate the make-or-buy 
program in negotiated contracts for - 

(1) Major systems (see part 34) or their subsystems or components, regardless of contract type; or 

(2) Other supplies and services if - 

(i) The contract is a cost-reimbursable contract, or a cost-sharing contract in which the contractor's share of the cost 
is less than 25 percent; and 

(ii) The contracting officer determines that technical or cost risks justify Government review and approval of 
changes or additions to the make-or-buy program. 

15.507-3 Forward pricing rate agreements. 

(a) When certified cost or pricing data are required, offerors are required to describe any forward pricing rate 
agreements (FPRA's) in each specific pricing proposal to which the rates apply and to identify the latest cost or 
pricing data akeady submitted in accordance with the agreement All data submitted in connection with the 
agreement, updated as necessary, form a part of the total data that the offeror certifies to be accurate, complete, and 
current at the time of agreement on price for an initial contract or for a contract modification. 

(b) Contracting officers will use FPRA rates as bases for pricing all contracts, modifications, and other contractual 
actions to be performed during the period covered by the agreement Conditions that may affect the agreement's 
validity shall be reported promptly to the ACO. If the ACO determines that a changed condition invalidates the 
agreement, the ACO shall notify all interested parties of the extent of its effect and status of efforts to establish a 
revised FPRA. 

(c) Contracting officers shall not require certification at the time of agreement for data supplied in support of 
FPRA's or other advance agreements. When a forward pricing rate agreement or other advance agreement is used to 
price a contract action that requires a certificate, the certificate supporting that contract action shall cover the data 
supplied to support the FPRA or other advance agreement, and all other data supporting the action. 

(d) When an FPRA is invalid, the contractor should submit and negotiate a new proposal to reflect the changed 
conditions. If an FPRA has not been established or has been invalidated, the ACO will issue a forward pricing rate 
recommendation (FPRR) to buying activities with documentation to assist negotiators. In the absence of a FPRA or 
FPRR, field pricing information will include support for rates utilized.^ 

(e) The ACO may negotiate continuous updates to the FPRA. The FPRA will provide specific terms and conditions 
covering notification, application, and data requirements for systematic monitoring to assure the validity of the 
rates. 
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15.507-4 Should-cost review. 

(a) General. (1) Should-cost reviews are a specialized fonn of cost analysis. Should-cost reviews differ from 
traditional evaluation methods because they do not assume that a contractor's historical costs reflect efficient and 
economical operation. Instead, these reviews evaluate the economy and efficiency of the contractor's existing woric 
force, methods, materials, facilities, operating systems, and management. These reviews are accomplished by a 
multi-functional team of Government contracting, contract administration, pricing, audit, and engineering 
representatives. The objective of should-cost reviews is to promote both short and long-range improvements in the 
contractor's economy and efficiency in order to reduce the cost of performance of Government contracts. In 
addition, by providing rationale for any recommendations and quantifying thek impact on cost, the Government will 
be better able to develop realistic objectives for negotiation. 

(2) There are two types of should-cost reviews - program should-cost review (see paragraph (b) of this subsection) 
and overhead should-cost review (see paragraph (c) of this subsection). These should-cost reviews may be 
performed together or independently. The scope of a should-cost review can range from a large-scale review 
examining the contractor's entire operation (including plant-wide overhead and selected major subcontractors) to a 
small-scale tailored review examining specific portions of a contractor's operation. 

(b) Program should-cost review. (1) Program should-cost review is used to evaluate significant elements of direct 
costs, such as material and labor, and associated indirect costs, usually associated with the production of major 
systems. When a program should-cost review is conducted relative to a contractor proposal, a separate audit report 
on the proposal is required. 

(2) A program should-cost review should be considered, particularly in the case of a major system acquisition (see 
part 34), when - 

(i) Some initial production has already taken place; 

(ii) The contract will be awarded on a sole-source basis; 

(iii) There are future-year production requirements for substantial quantities of like items; 

(iv) The items being acquired have a history of increasing costs; 

(v) The work is sufficiently defmed to permit an effective analysis and major changes are unlikely; 

(vi) Sufficient time is available to plan and adequately conduct Ae should-cost review; and 

(vii) Personnel with the required skills are available or can be assigned for Ae duration of the should-cost review. 

(3) The contracting officer should decide which elements of the contractor's operation have the greatest potential for 
cost savings and assign the available personnel resources accordingly. The expertise of on-site Government 
personnel should be used, when appropriate. While the particular elements to be analyzed are a function of Ae 
contract work task, elements such as manufacturing, pricing and accounting, management and organization, and 
subcontract and vendor management are noimally reviewed in a should-cost review. 
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(4) In acquisitions for which a program should-cost review is conducted, a separate program should-cost review 
team report, prepared in accordance with agency procedures, is required. The contracting officer shall consider the 
findings and recommendations contained in the program should-cost review team report when negotiating the 
contract price. After completing the negotiation, the contracting officer shall provide the ACO a report of any 
identified uneconomical or inefficient practices, together with a report of correction or disposition agreements 
reached with the contractor. The contracting officer shall establish a follow-up plan to monitor the correction of the 
uneconomical or inefficient practices. 

(5) When a program should-cost review is planned, the contracting officer should state this fact in the acquisition 
plan or acquisition plan updates (see subpart 7.1) and in the solicitation. 

(c) Overhead should-cost review. (1) An overhead should-cost review is used to evaluate indirect costs, such as 
fi-inge benefits, shipping and receiving, facilities and equipment, depreciation, plant maintenance and security, 
taxes, and general and administrative activities. It is normally used to evaluate and negotiate an FPRA with the 
contractor. When an overhead should-cost review is conducted, a separate audit report is required. 

(2) The following factors should be considered when selecting contractor sites for overhead should-cost reviews: 

(i) Dollar amount of Government business. 

(ii) Level of Government participation. 

(iii) Level of noncompetitive Government contracts. 

(iv) Volume of proposal activity. 

(v) Major system or program. 

(vi) Corporate reorganizations, mergers, acquisitions, or takeovers. 

(vii) Other conditions (e.g., changes in accounting systems, management, or business activity). 

(3) The objective of the overhead should-cost review is to evaluate significant indirect cost elements in-depth, and 
identify and recommend corrective actions regarding inefficient and uneconomical practices. If it is conducted in 
conjunction with a program should-cost review, a separate overhead should-cost review report is not required. 
However, the findings and recommendations of the overhead should-cost team, or any separate overhead should- 
cost review report, shall be provided to the ACO. The ACO should use fliis infonnation to form Ae basis for the 
Government position in negotiating an FPRA with the contractor. The ACO shall establish a follow-up plan to 
monitor the correction of the uneconomical or inefficient practices. 
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15.507-5 Estimating systems. 

(a) Using an acceptable estimating system for proposal preparation benefits both the Government and the contractor 
by increasing the accuracy and reliability of individual proposals. Cognizant audit activities, when it is appropriate 
to do so, shall establish and manage regular programs for reviewing selected contractors* estimating systems or 
methods, in order to reduce the scope of reviews to be perfonned on individual proposals, expedite the negotiation 
process, and increase the reliability of proposals. The results of estimating system reviews shall be documented in 
survey reports. 

(b) The auditor shall send a copy of the estimating system survey report and a copy of the official notice of 
corrective action required to each contracting office and contract administration office having substantial business 
wiith that contractor. Significant deficiencies not corrected by the contractor shall be a consideration in subsequent 
proposal analyses and negotiations. 

15.508 Solicitation provisions and contract clauses. 

(a) The contracting officer shall insert the clause at 52.215-21, Changes or Additions to Make-or-Buy Program, in 
solicitations and contracts when it is contemplated that a make-or-buy program will be incorporated in the contract. 
If a less economical "make" or "buy" categorization is selected for one or more items of significant value, the 
contracting officer shall use the clause with - 

(1) Its Alternate I. if a fixed-price incentive contract is contemplated; or 

(2) Its Alternate II, if a cost-plus-incentive-fee contract is contemplated. 

(b) The contracting officer shall, when contracting by negotiation, insert the clause at 52.215-22, Price Reduction 
for Defective Cost or Pricing Data, in solicitations and contracts when it is contemplated that cost or pricing data 
will be required from the contractor or any subcontractor (see 15.503-4). 

(c) The contracting officer shall, when contracting by negotiation, insert the clause at 52.215-23, Price Reduction 
for Defective Cost or Pricing Data-Modifications, in solicitations and contracts when it is contemplated that cost or 
pricing data will be required from the contractor or any subcontractor (see 15.503-4) for the pricing of contract 
modifications, and the clause prescribed in paragraph (b) of this section has not been included. 

(d) The contracting officer shall insert the clause at 52.215-24, Subcontractor Cost or Pricing Data, in solicitations 
and contracts when the clause prescribed in paragraph (b) of this section is included. 

(e) The contracting officer shall insert the clause at 52.215-25, Subcontractor Cost or Pricing Data-Modifications, in 
solicitations and contracts when the clause prescribed in paragraph (c) of this section is included. 


,4* 


Page 36 


CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITALICS 

(f) The contracting officer shall insert the clause at 52.215-26, Integrity of Unit Prices, in solicitations and contracts 
for other than - 

(1) Acquisitions at or below the simplified acquisition threshold; 

(2) Construction or architect-engineer services under part 36; 

(3) Utility services under part 41; 

(4) Service contracts where supplies are not required; 

(5) Acquisitions of conunercial items; and 

(6) Contracts for petroleum products. The contracting officer shall insert the clause with its Alternate I when 
contracting without full and open competition or when prescribed by agency regulations. 

(g) The contracting officer shall insert the clause at 52.215-27. Termination of Defmed Benefit Pension Plans, in 
solicitations and contracts for which it is anticipated that cost or pricing data will be required or for which any 
preaward or postaward cost determinations will be subject to part 31. 

(h) The contracting officer shall insert the provision at 52.215-30, Facilities Capital Cost of Money, in solicitations 
expected to result in contracts that are subject to the cost principles for contracts with commercial organizations (see 
subpart 3 1.2). 

(i) If the prospective contractor does not propose facilities capital cost of money in its offer, the contracting officer 
shall insert the clause at 52.215-31, Waiver of Facilities Capital Cost of Money, in the resulting contract 

(j) The contracting officer shall insert the clause at 52.215-39, Reversion or Adjustment of Plans for Postretirement 
Benefits (PRB) Other Than Pensions, in solicitations and contracts for which it is anticipated that cost or pricing 
data will be required or for which any preaward or postaward cost deteiminations will be subject to part 3 1. 

(k) The contracting officer shall insert the clause at 52.215-40, Notification of Ownership Changes, in solicitations 
and contracts for which it is contemplated that cost or pricing data will be.required or for which any preaward or 
postaward cost determination will be subject to subpart 31.2. 

(1) Considering the hierarchy at 15.502, the contracting officer may insert the provision at 52.215-41, Requirements 
for Cost or Pricing Data or Information Other Than Cost or Pricing Data, in solicitations if it is reasonably certain 
that cost or pricing data or information other than cost or pricing data will be required. This provision also provides 
instructions to offerors on how to request an exception. The contracting officer shall - 

(1) Use the provision with its Alternate I to specify a format for cost or pricing data other than the format required 
by Table 15-2 of this section; 

(2) Use the provision with its Alternate II if copies of the proposal are to be sent to flie ACO and contract auditor, 

(3) Use the provision with its Alternate III if submission via electronic media is required; and 

(4) Replace the basic provision with its Alternate IV if cost or pricing data are not expected to be required because 
an exception may apply, but information other than cost or pricing data is required as described in 15.503-3. 
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(m) Considering the hierarchy at 15.502, the contracting officer may insert the clause at 52.215-42, Requirements 
for Cost or t»ricing Data or Information Other Than Cost or Pricing Data-Modifications, in solicitations and 
contracts if it is reasonably certain that cost or pricing data or information other than cost or pricing data will be 
required for modifications. This clause also provides instructions to contractors on how to request an exception. The 
contracting officer shall - 

(1) Use die clause with its Alternate I to specify a format for cost or pricing data other than the format required by 
Table 15-2 of this section; 

(2) Use the clause with its Alternate H if copies of the proposal are to be sent to the ACO and contract auditor, 

(3) Use the clause with ite Alternate HI if submission via electronic media is required; and 

(4) Replace the basic clause with its Alternate IV if cost or pricing data are not expected to be required because an 
exception may apply, but information other than cost or pricing data is required as described in 15.503-3. 
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Table 15-2. Instructions for Submitting Cost or Pricing Data 

This document provides instnictions for preparing a contract pricing proposal when cost or pricing data are 
required. 

Notices 

1. There is a clear distinction between submitting cost or pricing data and merely making available books, records, 
and other documents without identification. TTie requirement for submission of cost or pricing data is met when aU 
accurate cost or pricing data reasonably available to the offeror have been submitted, either actually or by specific 
identification, to the Contracting Officer or an authorized representative. As later information comes into your 
possession, it should be promptly submitted to the Contracting Officer demonstrating how the information relates to 
your price proposal. The requirement for submission of cost or pricing data continues up to the time of agreement 
on price, or aR-eariief another date agreed upon between the parties if applicable. 

2 By submitting your proposal, you grant the Contracting Officer or an authorized representative the right to 
examine records that formed the basis for the pricing proposal. That examination can take place at any time before 
award. It may include those books, records, documents, and other types of factual infonnation (regardless of fonn or 
whether the information is specifically referenced or included m the proposal as the basis for pricing) that wUl 
permit an adequate evaluation of the proposed price. 

General Instructions 

1 . You must provide the following information on the first page of your pricing proposal: 

(a) Solicitation, contract and/or modification number; 

(b) Name and address of offeror, 

(c) Name and telephone number of point of contact; 

(d) Name of contract administration office (if available); 

(e) Type of contract action (that is, new contract, change order, price revision/redetermination, letter contract, 
unpriced order, or other); 

(f) Proposed cost, profit or fee, and total; 

(g) Whether you will require the use of Government property in the performance of flie contract, and, if so. what 
property; 

(h) Whether your organization is subject to cost accounting standards, whether the proposal is consistent with your 
established estimating and accounting principles and procedures and FAR part 3 1, Cost Principles, and, if not. an 
explanation; 
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(i) The following statement: 

This proposal reflects our estimates and/or actual costs as of this date and confonns with the instructions in FAR 
15.503-5(b)(l) and Table 15-2. By submitting this proposal, we grant the Contracting Officer and authorized 
representative(s) the right to examine, at any time before award, those records, which include books, documents, 
accounting procedures and practices, and other data, regardless of type and form or whether such supporting 
information is specifically referenced or included in the proposal as the basis for pricing, that will pennit an 
adequate evaluation of the proposed price. 

(j) Date of submission; and 

(k) Name, title and signature of authorized representative. 

2. In submitting your proposal, you must include an index, appropriately referenced, of all the cost or pricing data 
and information accompanying or identified in the proposal. In addition, you must annotate any future additions 
and/or revisions, up to the date of agreement on price, or an e arli e r awrter date agreed upon by the parties, on a 
supplemental index. 

3. As part of the specific information required, you must submit, with your proposal, cost or pricing data (that is, 
data that are verifiable and factual and otherwise as defined at FAR 15.501). You must clearly identify this data as 
"Cost or Pricing Data." In addition, you must submit with your proposal any information reasonably required to 
explain your estimating process, including - 

a. The judgmental factors applied and the mathematical or other methods used in the estimate, including those used 
in projecting from known data; and 

b. The nature and amount of any contingencies included in the proposed price. 

4. You must show the relationship between contract line item prices and the total contract price. You must attach 
cost-element breakdowns for each proposed line item, using the appropriate format prescribed in the "Formats for 
Submission of Line Item Summaries" section of this table. You must furnish supporting breakdowns for each cost 
element, consistent with your cost accoimting system. 

5. When more than one contract line item is proposed, you must also provide summary total amounts covering all 
line items for each element of cost 

6. Whenever you have incurred costs for work perfonned before submission of a proposal, you must identify tfiose 
costs in your cost/price proposal. 

7. If you have reached an agreement with Government representatives on use of forward pricing ratesZ&ctors, 
identify the agreement, include a copy, and describe its nature. 

8. As soon as practicable after final agreement on price or m-earii^ anoiher date agreed to by the parties, but 
before the award resulting from the proposal, you must, under the conditions stated in FAR 15.506-2, submit a 
Certificate of Current Cost or Pricing Data. 
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Cost Elements 

Depending on your system, you must provide breakdowns for Ae following basic cost elements, as applicable: 

A Materials and services. Provide a consolidated priced summaiy of individual material quantities included in Ae 
various tasks, orders, or contract line items being proposed and the basis for pricing (vendor quotes, invoice prices, 
etc ) Include raw materials, parts, components, assemblies, and services to be produced or performed by others. For 
all items proposed, identify the item and show the source, quantity, and price. Conduct price analyses of all 
subcontractor proposals. Conduct cost analyses for all subcontracts when cost or pricing data are submitted by the 
subcontractor Include these analyses as part of your own cost or pricing data submissions for subcontracts expected 
to exceed the appropriate threshold in 15.503-4. Submit the subcontractor cost or pricing data as part of your own 
cost or pricing data as required in subparagraph A(2) of this table. TTiese requirements also apply to aU . 
subcontractors if required to submit cost or pricing data. 

rn Adequate Price Competition. Provide data showing the degree of competition and the basis for establishing the 
source and reasonableness of price for those acquisitions (such as subcontracts, purchase ordera. material order, etc.) 
exceeding, or expected to exceed, the appropriate threshold set forth at 15.503-4 priced on tfie basis of adequate 
price competition. For interoiganizational transfers priced at other than the cost of comparable compemive 
commercial work of the division, subsidiary, or affiliate of the contractor, explam the pncmg method (see 31.205- 
26(e)). 

(1\ All Other Obtain cost or pricing data from prospective sources for those acquisitions (such as subcontracts, 
purchase orders, material order, etc.) exceeding the threshold set forth in 15.503-4 and not odierwise exemp^ m 
accordance with 15.503-l(b) (i.e., adequate price competition, commercial items, pnces set by law or regulation or 
waiver) Also provide data showing the basis for establishing source and reasonableness of pnce. In addition, 
provide a summary of your cost analysis and a copy of cost or pricing data submitted by the prospective source m 
support of each subcontract, or purchase order that is the lower of either $10,000,000 or more, or both more than the 
pertinent cost or pricing data threshold and more than 10 percent of the prime contractor's proposed pnce. ITie 
Contracting Officer may require you to submit cost or pricing data in support of proposals in lower amounts. 
Subcontractor cost or pricing data must be accurate, complete and current as of the date of fmal pnce agreement, or 
an earlier another date agreed upon by the parties, given on the prime contractor's Certificate of Current Cost or 
Pricing Date The prime contractor is responsible for updating a prospective subcontractor's data. For standard 
commercial items fabricated by the offeror that are generally stocked in inventory, provide a separate cost 
breakdown if priced based on cost. For interorganizational transfers priced at cost, provide a separate breakdown of 
cost elements. Analyze the cost or pricing date and submit the results of your analysis of the prospective source s 
proposal. When submission of a prospective source's cost or pricing date is required, it must be mcluded along with 
yoii own cost or pricing date submission, as part of your initial pricing proposal You must also submit any other 
cost or pricing date obteined from a subcontractor, either actuaUy or by specific identification, along with the results 
of any analysis performed on fbsX data. 

B. Direct Labor. Provide a time-phased (e.g.. monthly) breakdown of labor hours, rates, and cost by appropriate 
category, and furnish bases fot estimates. 

C indirectCosts.Indicatehowyouhavecomputedandappliedyourindirectcosts,includmgcostb^ 

Show trends and budgetary date to provide a basis for avateatiBg determining the reasonableness of proposed rates. 

Indicate the rates used and provide an appropriate «cplanation. 
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D. Other Costs. List all other costs not otherwise included in the categories described above (e.g., special tooling, 
travel, computer and consultant services, preservation, packaging and packing, spoilage and rework, and Federal 
excise tax on fmished articles) and provide bases for pricing. 

E. Royalties. If royalties exceed $1,500, you must provide the following information on a separate page for each 
separate royalty or license fee: 

(1) Name and address of licensor. 

(2) Date of license agreement 

(3) Patent numbers. 

(4) Patent application serial numbers, or other basis on which the royalty is payable. 

(5) Brief description (including any part or model numbers of each contract item or component on which the royalty 
is payable). 

(6) Percentage or dollar rate of royalty per unit 

(7) Unit price of contract item. 

(8) Number of units. 

(9) Total dollar amount of royalties. . j .j 

(10) If specifically requested by the Contracting Officer, a copy of the current license agreement and identification 
of applicable claims of specific patents (see FAR 27.204 and 31.205-37). 

F Facilities Capital Cost of Money. When you elect to claim facilities capital cost of money as an allowable cost, 
you must submit Form CASB-CMF and show the calculation of the proposed amount (see 31.205-10). 

Formats for Submission of Line Item Summaries 

A. New Contracts (Including Letter Contracts) 



Proposed 

Proposed 



contract 

contract 


Cost 

estimate- 

estimate - 


elements 

total cost 

unit cost 

Reference 

(1) 

(2) 

(3) 

(4) 


Column and Instruction 


( 1 ) Enter appropriate cost elements. 

(2) Enter those necessary and reasonable costs that, in your judgment, will properly be incurred in efficient contract 
performance When any of the costs in this column have already been incuiied (e.g., under a letter contract), 
describe them on an attached supporting page. When preproduction or startup Msts are significant, or wbra 
specifically requested to do so by the Contracting Officer, provide a faU identification and explanation of them. 

(3) Optional, unless required by the Contracting Officer. 

(4) Identify the attachment in which the infonnation supporting the specific cost element may be found. Attach 
separate pages as necessary 
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B. Change Orders, Modifications, and Claims 


Cost of 
Estimated deleted work 


Cost 
elements 


(1) 



Net cost to 
be deleted 


Cost of work 
added 



Reference 


(7) 


Column and Instruction 


(1) Enter appropriate cost elements. 

(2) Include the current estimates of what the cost would have been to complete the deleted work not yet performed 
(not the original proposal estimates), and the cost of deleted work already performed. 

(3) Include the incurred cost of deleted work already performed, using actuals incurred if possible, or, if actuals are 
not available, estimates from your accounting records. Attach a detailed inventory of work, materials, parts, 
components, and hardware already purchased, manufactured, or performed and deleted by the change, indicating the 
cost and proposed disposition of each line item. Also, if you desire to retain these items or any portion of them, 
indicate tiie amount offered for them. 

(4) Enter the net cost to be deleted, which is the estimated cost of all deleted work less the cost of deleted work 
already performed. Column (2) - Column (3) = Colunm (4). 

(5) Enter your estimate for cost of work added by the change. When nonrecurring costs are significant, or when 
specifically requested to do so by the Contracting Officer, provide a full identification and explanation of them. 
When any of the costs in this column have afready been incurred, describe them on an attached supporting schedule. 

(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted. Column (5) - 
Column (4) = Column (6). When this result is negative, place the amount in parentheses. 

(7) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary. 
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C. Price Revision/Redeteimination 


Cutoff date 

Number of units 
completed 

Number of unit 
to be completed 

Contract 
amount 

Redeterminatio 
n 

proposal 
amount 

(5) 

Difference 

(1) 

(2) 

(3) 

(4) 

(6) 


Incurred costs incurred cost- Incurred cost* 
completed work In 
Cost elements prcproduction units process 
(7) (8) (9) (10) 


Total incurred 
cost 

(11) 


Estimated 
cost to 
complete 

(12) 


Estimated 
total cost 

(13) 


Reference 
(14) 


(Use as applicable) 


Column and Instruction 


(1) Enter the cutoff date required by tlie contract, if applicable. 

(2) Enter the number of units completed during the period for which experienced costs of production are being 
submitted. 

(3) Enter the number of units remaining to be completed under the contract 

(4) Enter the cumulative contract amount 

(5) Enter your redetermination proposal amoimt 

(6) Enter the difference between the contract amount and the redetermination proposal amount When this result is 
negative, place the amount in parentheses. Column (4) - Column (5) = Column (6). 

(7) Enter appropriate cost elements. When residual inventory exists, the final costs established under fixed-price- 
incentive and fixed-price-redeterminable arrangements should be net of the fair market value of such inventory. In 
support of subcontract costs, submit a listing of all subcontracts subject to repricmg action, annotated as to their 
status. 

(8) Enter all costs incurred under the contract before starting production and o4er nonrecurring costs (usuaUy 
referred to as startup costs) fi^om your books and records as of the cutoff date. These include such costs as 
preproduction engineering, special plant rearrangement, training program, and any identifiable nonrecurring costs 
such as initial rework, spoilage, pilot runs. etc. In the event the amounts are not segregated in or otherwise available 
from your records, enter in this column your best estimates. Explain the basis for each estimate and how the costs 
are charged on your accounting records (e.g., mcluded in production costs as direct engineering labor, charged to 
manufacturing overhead). Ako show how the costs would be allocated to the units at their various stages of contract 
completion. 

(9) Enter in Column (9) the production costs from your books and records (exclusive of preproducti<m costs 
reported in Column (8)) of the units completed as of the cutoff date. 
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(10) Enter in Column (10) the costs of work in process as determined from your records or inventories at the cutoff 
date. When the amounts for work in process are not available in your records but reliable estimates for them can be 
made, enter the estimated amounts in Colunm (10) and enter in Column (9) the differences between the total 
incurred costs (exclusive of preproduction costs) as of the cutoff date and these estimates. Explain the basis for the 
estimates, including identification of any provision for experienced or anticipated allowances, such as shrinkage, 
rework, design changes, etc. Furnish experienced unit or lot costs (or labor hours) from inception of contract to the 
cutoff date, improvement curves, and any other available production cost history pertaining to the item(s) to which 
your proposal relates. 

(1 1) Enter total incurred costs (Total of Colunms (8), (9), and (10)). 

(12) Enter those necessary and reasonable costs that in your judgment will properly be incurred in completing the 
remaining work to be performed under the contract with respect to the item(s) to which your proposal relates. 

(13) Enter total estimated cost (Total of Columns (1 1) and (12)). 

(14) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary. 
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PART 52 - SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
52.215-21 Changes or Additions to MakeH>r-Buy Program. 
As prescribed in 1 5 .S08(a), insert Ihe following clause: 

Changes or Additions to Make-or-Buy Program (Date) 

(a) The Contractor shall perform in accordance with the make-or-buy program incorporated in this contract If the 
Contractor proposes to change the program, the Contractor shall, reasonably in advance of the proposed diange, (1) 
notify the Contracting Officer in writing, and (2) submit justification in sufficient detail to permit evaluation. 
Changes in the place of performance of any "make" items in the program are subject to this requirement 

(b) For items deferred at the time of negotiation of this contract for later addition to the program, the Contractor 
shall, at the earliest possible time • 

(1) Notify Ae Contracting Officer of each proposed addition; and 

(2) Provide justification in sufficient detail to permit evaluation. 

(c) Modification of the make-or-buy program to incorporate proposed changes or additions shall be effective upon 
the Contractor's receipt of the Contracting Officer's written approval. 

(End of clause) 

Alternate I (Date). As prescribed in 15.508(a)(1) add the following paragraph (d) to the basic clause: 

(d) If the Contractor desires to reverse the categorization of "make" or "buy" for any item or items designated in the 
contract as subject to this paragn^h, it shall • 

(1) Support its proposal with cost or pricing data when permitted and necessary to support evaluation, and 

(2) After approval is granted, promptly negotiate with the Contracting Officer an equitable reduction in the conttact 
price in accordance with paragraph (k) of the Incentive Price Revision-Firm Target clause or paragraph (m) of the 
Incentive Price Revision-Successive Targets clause of this contract 

Alternate II (Date). As prescribed in 15.508(aX2). add the following paragraph (d) to the basic clause: 

(d) If the Contractor desires to reverse the categorization of "make" or "buy" for any item or items designated in the 
contract as subject to this paragr^h, it shall - 

(1) Support its proposal with cost or pricing data to permit evaluation; and 

(2) After approval is granted, promptly negotiate with the Contracting Officer an equitable reduction in the 
contract's total estimated cost and fee in accordance with paragraph (e) of the Incentive Fee clause of this .contract 
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52.215-22 Price Reduction for Defective Cost or Pricing Data. 
As prescribed in I S.S08(b), insert the following clause: 

Price Reduction for Defective Cost or Pricing Data (Date) 

(a) If any price, including profit or fee, negotiated in connection with this contract, or any cost reimbursable under 
^is contract, was increased by any significant amount because - 

(1) the Contractor or a subcontractor furnished cost or pricmg data that were not complete, accurate, and current as 
certified in its Certificate of Current Cost or Pricing Data; 

(2) a subcontractor or prospective subcontractor furnished the Contractor cost or pricing data that were not 
complete, accurate, and current as certified in the Contractor's Certificate of Current Cost or Pricing Data; or 

(3) any of these parties furnished data of any description that were not accurate, the price or cost shall be reduced 
accordingly and the contract shall be modified to reflect the reduction. 

(b) Any reduction in the contract price under paragraph (a) of this clause due to defective data fi-om a prospective 
subcontractor that was not subsequently awarded the subcontract shall be limited to the amount, plus applicable 
overhead and profit markup, by which - 

(1) The actual subcontract; or 

(2) The actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost 
estimate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by defective 
cost or pricing data. 

(c) (1) If the Contracting Officer determines under paragraph (a) of this clause that a price or cost reduction should 
be made, the Contractor agrees not to raise the following matters as a defense: 

(1) The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position 
and thus the price of the contract would not have been modified even if accurate, complete, and current cost or 
pricing data had been submitted. 

(ii) The Contracting Officer should have known that the cost or pricing data in issue were defective even though the 
Contractor or subcontractor took no affirmative action to bring flie character of the data to tfie attention of the 
Contracting Officer. 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under the contract 

(iv) The Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data. 

(2) (0 Except as prohibited by subdivision (c)(2Xii) of this clause, an offset in an amount determined appropriate by 
the Contracting Officer based upon the facts shall be allowed against the amount of a contract price reduction if - 

(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor's knowledge and belief, the 
Contractor is entitled to the offset in the amount requested; and 
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(B) The Contractor proves that the cost or pricing data were available before the date of agreement on the price of 
the contract (or price of the modification), or an earlier date agreed upon by the parties, and that the data were not 
submitted before such date. 

(ii) An offset shall not be allowed if - 

(A) The understated data were known by the Contractor to be under^tcd when the Certificate of Current Cost or 
Pricing Data was signed; or 

(B) The Government proves that the facts demonstrate that the contract price would not have increased in the 
amount to be offset even if the available data had been submitted before the date of agreement on price or an earlier 
date agreed upon by the parties. 

(d) If any reduction in the contract price under this clause reduces the price of items for which payment was made 
prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shaU pay the 
United States at the time such overpayment is repaid - 

(1) Simple interest on the amount of such overpayment to be computed from the date(s) of overpayment to the 
Contractor to the date the Government is repaid by the Contractor at the applicable underpayment rate effective for 
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 

(2) A penalty equal to the amount of the overpayment, if the Contractor or subcontractor knowingly submitted cost 
or pricing data that were incomplete, inaccurate, or noncurrent 

(End of clause) 
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52.215-23 Price Reduction for Defective Cost or Pricing Data - Modifications. 
As prescribed in 15.S08(c), insert the following clause: 

Price Reduction for Defective Cost or Pricing Data - Modifications (Date) ^ 

(a) This clause shall become operative only for any modification to this contract involving a pricing adjustment 
expected to exceed the threshold for submission of cost or pricing data at FAR 15.503-4, except that this clause does 
not apply to any modification if an exception under FAR 1 S.503-1 applies. 

(b) If any price, including profit or fee, negotiated in connection with any modification under this clause, or any cost 
reimbursable under this contract, was increased by any significant amount because (1) the Contractor or a 
subcontractor furnished cost or pricing data that were not complete, accurate, and current as certified in its 
Certificate of Current Cost or Pricing Data, (2) a subcontractor or prospective subcontractor furnished the 
Contractor cost or pricing data that were not complete, accurate, and current as certified in the Contractor's 
Certificate of Current Cost or Pricing Data, or (3) any of these parties furnished data of any description that were not 
accurate, the price or cost shall be reduced accordingly and the contract shall be modified to refiect the reduction. 
This right to a price reduction is limited to that resulting firom defects in data relating to modifications for which this 
clause becomes operative under paragraph (a) of this clause. 

(c) Any reduction in the contract price under paragraph (b) of this clause due to defective data fi-om a prospective 
subcontractor that was not subsequently awarded ie subcontract shall be limited to the amount, plus applicable 
overhead and profit markup, by which • 

(1 ) The actual subcontract; or 

(2) The actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost 
estimate submitted by the Contractor; provided, that the actual subcontract price was not itself affected by defective 
cost or pricing data. 

(d) (1) If the Contracting Officer determines under paragraph (b) of this clause that a price or cost reduction should 
be made, the Contractor agrees not to raise the following matters as a defense: 

(1) The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position 
and thus the price of the contract would not have been modified even if accurate, complete, and current cost or 
pricing data had been submitted. 

(ii) The Contracting Officer should have known that the cost or pricing data in issue were defective even though the 
Contractor or subcontractor took no aflfumative action to bring the character of the data to the attention of the 
Contracting Officer. 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
flie cost of each item procured under the contract 

(i v) The Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data. 

(2) (i) Except as prohibited by subdivision (dX2Xii) of this clause, an offset in an amount determined appropriate by 
the Contracting Officer based upon the facts shall be allowed against the amount of a contract price reduction if - 
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(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor's knowledge and belief, the 
Contractor is entitled to the offset in the amount requested; and 

(B) The Contractor proves that the cost or pricing data were available before the date of agreement on the price of 
the contract (or price of the modification), or an earlier date agreed upon by the parties, and that the data were not 
submitted before such date. 

(ii) An offset shall not be allowed if - 

(A) The understated data were known by the Contractor to be understated when flie Certificate of Current Cost or 
Pricing Data was signed; or 

(B) The Government proves that the facts demonstrate that the contract price would not have increased in flie 
amount to be offset even if the available data had been submitted before the date of agreement on price, or an earlier 
date agreed upon by the parties. 

(e) If any reduction in the contract price under this clause reduces the price of items for which payment was made 
prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shall pay the 
United States at the time such overpayment is repaid - 

(1) Simple interest on the amouiit of such overpayment to be computed from the date(s) of overpayment to the 
Contractor to the date the Government is repaid by the Contractor at the applicable underpayment rate effective for 
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(aX2); and 

(2) A penalty equal to the amount of the overpayment, if the Contractor or subcontractor knowingly submitted cost 
or pricing data Aat were incomplete, inaccurate, or noncuirent. 

(End of clause) 
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52.215-24 Subcontractor Cost or Pricing Data. 
As prescribed in 15.508(d), insert the following clause: 

Subcontractor Cost or Pricing Data (Date) 

(a) Before awarding any subcontract expected to exceed the threshold for submission of cost or pricing data at FAR 
15.503-4, on the date of agreement on price or the date of award, whichever is later; or before pricing any 
subcontract modification involving a pricing adjustment expected to exceed the threshold for submission of cost or 
pricing data at FAR 15.503-4, the Contractor shall require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.503-1 applies. 

(b) The Contractor shall require the subcontractor to certify in substantially the form prescribed in FAR 15.506-2 
that, to the best of its knowledge and belief, the data submitted under paragraph (a) of this clause were accurate, 
complete, and current as of the date of agreement on the negotiated price of the subcontract or subcontract 
modification. 

(c) In each subcontract that exceeds the threshold for submission of cost or pricing data at FAR 15.503-4, when 
entered into, the Contractor shall insert either - 

(1) The substance of this clause, including this paragraph (c), if paragraph (a) of this clause requires submission of 
cost or pricing data for the subcontract; or 

(2) The substance of the clause at FAR 52.215-25, Subcontractor Cost or Pricing Data - Modifications. 

(End of clause) 
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52 5-25 Subcontractor Cost or Pricing Data - Modirications. 
As prescribed in 1 S.508(eX insert the following clause: 

Subcontractor Cost or Pricing Data - Modifications (Date) 

(a) The requirements of paragraphs (b) and (c) of this clause 
shall- 

(1) Become operative only for any modification to this contract involving a pricing adjustment expected to exceed 
the threshold for submission of cost or pricing data at FAR 15.503-4; and 

(2) Be limited to such modifications. 

(b) Before awarding any subcontract expected to exceed the threshold for submission of cost or pricing data at FAR 
15.503-4, on the date of agreement on price or the date of award, whichever is later; or before pricing any 
subcontract modification involving a pricing adjustment expected to exceed the threshold for submission of cost or 
pricing data at FAR 15.503-4, the Contractor shaU require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.503-1 applies. 

(c) The Contractor shall require the subcontractor to certify in substantially the fonn prescribed in FAR 15.506-2 
that, to the best of its knowledge and belief, the data submitted under paragraph (b) of this clause were accurate, 
complete, and current as of the date of agreement on the negotiated price of the subcontract or subcontract 
modification. 

(d) The Contractor shall insert the substance of this clause, including this paragraph (d), in each subcontract that 
exceeds the threshold for submission of cost or pricing data at FAR 15.503-4 on the date of agreement on price or 
the date of award, whichever is later. 

(End of clause) 
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52.215-26 Integrity of Unit Prices. 
As prescribed in 15.S08(f), insert the following clause: 

Integrity of Unit Prices (Date) 

(a) Any proposal submitted for the negotiation of prices for items of supplies shall distribute costs within contracts 
on a basis that ensures that unit prices are in proportion to the items' base cost (e.g., manufacturing or acquisition 
costs). Any method of distributing costs to line items that distorts unit prices shall not be used. For example, 
distributing costs equally among line items is not acceptable except when there is little or no variation in base cost 
Nothing in this paragraph requires submission of cost or pricing data not otherwise required by law or regulation. 

(b) When requested by the Contracting Officer, the Offeror/Contractor shall also identify those supplies that it will 
not manufacture or to which it will not contribute significant value. 

(c) The Contractor shall insert the substance of this clause, less paragraph (b), in all subcontracts for other than: 
acquisitions at or below the simplified acquisition threshold; construction or architect-engineer services under FAR 
Part 36; utility services under FAR Part 41; services where supplies are not required; conunercial items; and 
petroleum products. 

(End of clause) 

Alternate I (Date). As prescribed in 15.508(f), substitute the following paragraph (b) for paragraph (b) of the basic 
clause: 

(b) The Offeror/Contractor shall also identify those supplies that it will not manufacture or to which it will not 
contribute significant value. 
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52.215-27 Termination of Defined Benefit Pension Plans. 

As prescribed in 15.S08(g), insert the following clause: 

Termination of Defined Benefit Pension Plans (Date) 

The Contractor shall promptly notify the Contracting Officer in writing when it determines that it will terminate a 
defined benefit pension plan or otherwise recapture such pension fund assets. If pension fund assets revert to flie 
Contractor or are constructively received by it under a termination or otherwise, the Contractor shall make a refund 
or give a credit to the Government for its equitable share as required by FAR 31.205-6(j)(4). The Contractor shall 
include the substance of this clause in all subcontracts under this contract that meet the applicability requirement of 
FAR 15.508(c). 

(End of clause) 
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52.215-41 Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data. 

As prescribed in 15.508(1), insert the following provision: 

Requirements for Cost or Pricing Data or Information Other Than Cost or 

Pricing Data (Date) 

(a) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data, offerors may submit a written 
request for exception by submitting ^ information oiher than cost or pricing data described in the following 
subparagraphs. The Contracting Officer may require additional supporting information, but only to the extent 
necessary to determine whether an exception should be granted, and whether the price is fair and reasonable. 

(i) Identification of the law or regulation establishing the price offered. If the price is controlled under law by 
periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, 
unless it was previously submitted to the contracting office. 

(ii) For a commercial item exception, the offeror shall submit, at a minimum, information on prices at which the 
same item or similar items have previously been sold in the commercial market that is adequate for evaluating the 
reasonableness of the price for this acquisition. Such information may include - 

(A) For catalog items, a copy of or identification of the catalog and its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in the buying office to which the proposal is being submitted. Provide 
a copy or describe current published discount policies and price lists (published or unpublish e d) , e.g., wholesale, 
original equipment manufacturer, or reseller. Also explain the basis of each offered price and its relationship to the 
established catalog price, including how the proposed price relates to the price of recent sales in quantities similar to 
the proposed quantities; 

CQPSIA ANAl^YSiS 
See CODSIA's comment at FAR 15.501. If the DAR Council and CAA Council 
decides not to provide a workable defmition of discount, the offeror's obligation 
to disclose unpublished discounts should be removed. It is unfair to inipose such 
disclose risks on industry. ). Iliis is a high-risk concern to industxy. 


(B) For market-priced items, the source and date or period of the market quotation or other basis for market price, 
the base amoimt, and applicable discounts. In addition, describe the nature of the market; 

(C) For items included on an active Federal Supply Service or Information Technology Service Multiple Award 
Schedule contract, proof that an exception has been granted for the schedule item. 

(2) In submitting information other than cost or pricing data, the offeror grants die Contracting Officer or an 
authorized representative the right to examine, at any time before award, books, records, documents, or oflier 
directly pertinent records to verify any request for an exception under this provision, and the reasonableness of 
price. Access does not extend to cost or profit information or other data relevant solely to the offeror's determination 
of the prices to be offered in the catalog or marketplace. 
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(b) Requirements for cost or pricing data. If the offeror is not granted an exception from the requirement to submit 
cost or pricing data, the following applies: 

(1) The offeror shall prepare and submit cost or pricing data and supporting attachments in accordance with FAR 
Table 15-2. 

(2) As soon as practicable after agreement on price, but before contract award (except for unpriced actions such as 
letter contracts), the offeror shall submit a Certificate of Cuirent Cost or Pricing Data, as prescribed by FAR 15.506- 
2. 

(3) In submitting cost or pricing data, the offeror grants the Contracting Officer or an authorized representative 
the right to examine books, records, documents, or other directly pertinent records in accordance wtth the 
provisions of 52.215-2. ^ 

I rODSI A ANALYSIS 

See CODSIA's comment at FAR 15.503-5 and FAR 15.503-6. CODSIA 
believes that the access to records and audit rights must be absolutely clear, 
particularly if Table 1 5-3 and Standard Form 1448 are eliminated. 


(End of clause) 

Alternate I (DATE). As prescribed in 15.508(1), substitute the following paragraph (b)(1) for paragraph (b)(1) of the 
basic provision: 

(b) ( 1 ) The offeror shall submit cost or pricing data and supporting attachments in the following format: 
Alternate II (DATE). As prescribed in 15.508(1), add the following paragraph (c) to the basic provision: 

(c) When the proposal is submitted, also submit one copy each to: (1) TTie Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alternate III (DATE). As prescribed in 15.508(1), add the following paragraph (c) to the basic provision (if 
Alternate II is also used, redesignate as paragraph (d)). 

(c) Submit the cost portion of the proposal via the following electronic media: [Insert media format, eg., electronic 
spreadsheet format, electronic mail, etc.] 

Alternate IV (DATE). As prescribed in 15.5080), replace the text of the basic provision with the foUowing: 

(a) Submission of cost or pricing data is not required. 

(b) Provide information described below: [Insert description of the information and the format that are required, 
including access to records necessary to permit an adequate evaluation of the proposed price in accordance with 
15.503-3.] 
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52.215-42 Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data- 
Modifications. 

As prescribed in 1 S.508(m), insert the following clause: 

Requirements for Cost or Pricing Data or Information Other Than Cost or 
Pricing Data * Modifications (Date) 

(a) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data for modifications under this 
contract, for price adjustments expected to exceed the threshold set forth at FAR 15.503-4 on the date of the 
agreement on price or the date of the award, whichever is later, the Contractor may submit a written request for 
exception by submitting the information other than cost or pricing data described in the following subparagraphs. 
The Contracting Officer may require additional supporting information, but only to the extent necessaiy to 
determine whether an exception should be granted, and whether the price is fair and reasonable- 

(i) Identification of the law or regulation establishing the price offered. If the price is controlled under law by 
periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, 
unless it was previously submitted to the contracting office. 

(ii) Information on modifications of contracts or subcontracts for commercial items. (A) If- 

(1) The original contract or subcontract was granted an exception from cost or pricing data requirements because the 
price agreed upon was based on adequate price competition or prices set by law or regulation, or was a contract or 
subcontract for the acquisition of a conmiercial item; and 

(2) The modification (to the contract or subcontract) is not exempted based on one of these exceptions, then the 
Contractor may provide information to establish that the modification would not change the contract or subcontract 
from a contract or subcontract for the acquisition of a commercial item to a contract or subcontract for the 
acquisition of an . item other than a commercial item. 

(B) For a commercial item exception, the Contractor shall provide, at a minimum, mformation on prices at which 
the same item or similar items have previously been sold that is adequate for evaluating the reasonableness of the 
price of the modification. Such information may include - 

(1) For catalog items, a copy of or identification of the catalog and its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in the buying office to which the proposal is being submitted. Provide 
a copy or describe current published discount policies and price lists (publioh e d or unpublishod) , e.g., wholesale, 
original equipment manufacturer, or reseller. Also explain the basis of each offered price and its relationship to the 
established catalog price, including how the proposed price relates to the price of recent sales in quantities similar to 
the proposed quantities. 

(2) For market-priced items, the source and date or period of the market quotation or other basis for market price, 
the base amount, and applicable discounts. In addition, describe Ae nature of the maikct 

(3) For items included on an active Federal Supply Service or Information Technology Service Multiple Award 
Schedule contract, proof that an exception has been granted for the schedule item. 
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(2) /// submitting information other than cost or pricing data, the Contractor grants the Contracting Officer or an 
authorized representative the right to examine, at any time before award, books, records, documents, or other 
directly pertinent records to verify any request for an exception under this clause, and the reasonableness of price. 
Access does not extend to cost or profit information or other data relevant solely to the Contractor's determination of 
the prices to be offered in the catalog or marketplace. 

(b) Requirements for cost or pricing data. If the Contractor is not granted an exception from the requirement to 
submit cost or pricing data, the following applies: 

(1) The Contractor shall submit cost or pricing data and supporting attachments in accordance with FAR Table 15-2. 

(2) As soon as practicable after agreement on price, but before award (except for unpriced actions), the Contractor 
shall submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR 15.506-2. 

(3) In submitting cost or pricing data, the offeror grants the Contracting Officer or an authorized representative 
the right to examine books, records, documents, or other directly pertinent records In accordance with the 
provisions of 52.215-2. 

(End of clause) 

Alternate I (DATE). As prescribed in 15.508(m), substitute the following paragraph (bXO for paragraph (b)(1) of 
the basic clause. 

(b) (1) The Contractor shall submit cost or pricing data and supporting attachments prepared in the following format: 
Alternate II (DATE). As prescribed in 15.508(m), add the following paragraph (c) to the basic clause: 

(c) When the proposal is submitted, also submit one copy each to: (1) the Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alternate III (DATE). As prescribed in 15.508(m), add the following paragraph (c) to the basic clause (if Alternate 
II is also used, redesignate as paragraph (d)): 

(c) Submit the cost portion of the proposal via the following electronic media: [Insert media format] 
Alternate IV (DATE). As prescribed in 15.508(m), replace the text of the basic clause with the foUowing: 

(a) Submission of cost or pricing data is not required. 

(b) Provide information described below: [Insert description of the information and tfie format that are required, 
including access to records necessary to permit an adequate evaluation of the proposed price in accordance with 
15.503-3.] 
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PART 53 -FORMS 


rnnsiA analysis 
See CODSIA's comment at FAR 15.503-5, FAR 15.503-6, FAR 52.215-41, and 
FAR 52.215-42. CODSIA is concerned that the proposed rewrite obscures the 
bright-line test which was created as a result of FASA. CODSIA supports 
eliminating the Standard Fom 1448 only if it is replaced with clear guidance in 
FAR Subpart 15.5 and the solicitation provision at FAR 52.215-41 and contract 
clause at FAR 52.215-42. This is a ^igh■rkk concern to industry. 
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PART 99 - COST ACCOUNTING STANDARDS 

CODSIA understands that the DAR Council and CAA Council are not responsible for the regulations promulgated 
by the CAS Board. However, CODSIA believes it is important use all related opportunities to continue expressing 
its concern with the Board's failure to implement necessary reforms and to coordinate its activities with the 
Government's changing pricing rules. CODSIA urges the DAR Council and CAA Council to not implement the 
guidance at FAR lS.S04-l(d) on cost realism unless and until the CAS Board has exempted at 48 CFR 9903.201- 
l(b)(lS) for fum fixed price contracts that do not involve the submission of certified cost or pricing data. 
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15.502(b). Recognizing the lead-in text under 15.502, recommend that paragraph (b) be 
rephrased to read: "(b) Price each contract separately and independently and shall not 

15.503- l(c), In subparagraph (c)(iii)(4), clarify the fourth sentence: "For example, if cost 
or pricing data were fumished on previous production buys and the contracting officer 
determines such data are sufficient for the current acquisition, when 

15.504- 3(c)(l). In paragraph (c)(1), what does *the lower or mean? Does this require a 
calculation in relation to subparagraph (ii) and a comparison between the amounts in 
subparagraphs (i) and (ii)? Or does it simply mean that if either one of the two tests 
applies, subcontractor cost or pricing data is to be submitted? 

In addition, does the phrase "unless the contracting officer believes such submission is 
not necessary" at the end of subparagraph (c)(l)(ii) apply to subparagraph (ii) only? Or is 
it intended to apply to both subparagraphs (i) and (ii)? 

Subparagraph(c)(3) should be revised to read as follows: "Subcontractor cost or pricing 
data may be submitted in the format provided in Table 15-2 of 15.508 or in the format 
specified in the solicitation'' This conforms to subparagraph 15.503-5(b) in the proposed 
rule, which allows submission of cost or pricing data in the Table 15-2 format, an 
altemate format specified by the contracting office, or in the contractor's format 

Subparagraph (c)(5) should be rewritten to properly place the phrase **to the 
Government", such as ". . . the contractor need only submit to the Government cost or 
pricing data for. . . ". 

15.506- l(a). Reword the second sentence of paragraph (a) to read:" Such objectives 
assist the contracting officer in making a determination of fair and reasonable price.'* 

15.507. The sections on Should-Cost Review (15.507-4) and Estunating Systems 
(15.507-5) should be moved to a separate section entitled "Related Matters'' to avoid the 
perception that these aieas are to be treated as cost or pricing data. 

15.507- 2(f)(2). At the end of this subparagraph, a downward only change "reduction" is 
noted for a make-or-buy decision reversal. Recommend that the phrase "... shall be 
subject to equitable reduction" be revised to . . shall be subject to equitable 
adjustment". 

Table 15-2. Table 15-2 , Paragraph 1, of the rewrite should be changed to conform to the 
current FAR standard (FAR 15.804-6, Table 15-2), which requires that later cost or 
pricing information be submitted to the Contracting Officer in a manner that clearly 
shows how the information relates to the offeror 's price proposal The rewrite now 
requires that the contractor demonstrate how the information relates to the price proposal. 
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COMMENTS OF 
THE MULTI-ASSOCIATION SMALL BUSINESS TASK FORCE 
ON THE FEDERAL ACQUISITION REGULATION PART 15 REWRITE 

The Multi-Association Small Business Task Force (Task Force) is pleased to 
submit these comments on the proposed rewrite of Federal Acquisition Regulation (FAR) 
Part 15, as published in the May 14, 1997 Federal Register (62 Fed. Reg. 26639)- Task 
Force members are national trade associations whose members are predominantly small 
businesses. They include: . 

The Computing Technology Industry Association, which represents more than 
6,000 microcomputer resellers, software publishers, distributors, integrators, service 
companies, and manufacturers of computers, peripheral equipment, and semiconductors. 

ADPA/NSIA, which merged on March 1, 1997, represents over 900 companies; 
these businesses, the majority of which are smaller companies, are involved in all sectors of 
the industrial base, including defense, aerospace, electronics, shipbuilding and services. 

The Electronic Industries Association (EIA) was established in 1924 and is the 
national trade organization representing U.S. electronics manufacturers. Committed to the 
competitiveness of the American producer, EIA represents the entire spectrum of 
companies involved in the manufacture of electronic components, parts, systems and 
equipment for communications, industrial, government and consumer-end users. 

In our previous comments concerning the September 12, 1996 proposed FAR 
Part 15 Rewrite, the Task Force expressed its encouragement over the new procedures that 
establish common-sense procurement methods that are, in many ways, similar to those used 
by a vast majority of our commercial members. The proposed regulations simplified the 
process of negotiated procurements and eliminated regulations that imposed imncccssary 
burdens on both industry and the government. In those comments, the Task Force 
recognized that the rewrite should entice more private companies to compete to fulfill the 
government's needs. As a result, the government would be able to receive the best 
products and services, at the best prices, in an environment of robust competition. 

In those comments, the Task Force ako noted some points that needed 
clarification to ensure that industry - particularly small businesses - would be treated fairly 
in the government's new regime of procurement efficiency and effectiveness. The May 14, 
1997 rewrite addressed many of the Task Force's concerns. We are heartened particularly 
by the revised provisions that: 

♦ Permit enhanced communications between the government 
and industry, thus enabling industry to better understand 
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the government's reqiiirements and the government to 
better understand industry's proposals; 

♦ Emphasize that no oflferor, otherwise eligible to submit a 
proposal in response to a government solicitation, will be 
excluded from the competitive range without its proposal 
being initially reviewed and evaluated; 

♦ Emphasize that the government must evaluate all proposals . 
received based upon the criteria in the solicitation; 

♦ Reduce industry's bid and proposal preparation costs by 
providing feedback as early as possible as to whether 
submitted proposals are competitive; 

♦ Clarify the standard for admission into the competitive 
range; 

♦ Delete the language concerning limiting the estimated 
number of proposals in the competitive range for reasons of 
efficiency; 

♦ Establish a common cut-oflF date and time for receipt of 
final proposals, which promotes fairness among competing 
offerors. 

Although the Task Force believes that the May 14, 1997 rewrite is a significant 
step forward in the government's move towards a more commercial purchasing model, 
there are a few items that need to be clarified or refined. Thus, the Task Force submits the 
following comments and suggestions for consideration by the Rewrite Committee to 
further assist the Committee in implementing its goals. 

1 . Multiphase Acquisition Techniqur. The Task Force endorses, in certain 
circumstances, the proposed "multiphase acquisition technique," which authorizes the 
government to conduct "downselects" based on limited information imder FAR 15.102. 
The rewrite should, however, explain the substantive differences between "single phase 
acquisition" and multiphase acquisition, as well as provide government contracting oflBcials 
vnth guidance in determining which technique best suits the government's needs in a given 
procurement. 

For example, single phase acquisition is apropos if cost or price is the dominant 
evaluation factor, and it may be appropriate for those procurements requiring limited 
tradeoffs between cost and non-cost fectors. Under such circumstances, conmiunications 
jj^i^ggn government and offerors should be few in number and limited in scope. On 
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the other hand, multiphase acqmsition may be appropriate when submission of detailed 
proposals at the beginning of source selection would be burdensome for offerors to prepare 
and for the government to evaluate. 

2. Communkations With Offerors'. The Task Force is encouraged by the 
proposed FAR 15.406, which gives the government latitude to communicate with oflfcrors 
openly about their proposals and the government's needs prior to competitive range 
determinations. By enabling contractors and the government to establish a free flow of 
information about perceived strengths and shortcomings of offers, as well as govemm^t 
needs, the proposed rule should save bodi industry and the government considerable ^c, 
money and effort. 

The Task Force recommends that the Committee consider clarifying when 
proposal revisions by offerors are permitted in the context of communications and 
discussions. FAR 15.406(b) clearly prohibits proposal revisions that result from 
communications prior to establishment of the competitive range. However, FAR 
15.406(d) does not make clear that proposal revisions can result from discussions between 
the government and offerors. This is an important distinction that should be highlighted 
in the FAR 

3. Past Performance: The Task Force recognizes the importance of past 
performance evaluations that allow the govermnent to assess the performance risk of 
offerors and lauds the Committee's decision to consider private contracts in assessing past 
performance. However, in light of the government's increasing use of past performance 
evaluation as a key consideration for award, we are concerned that offerors lacking a 
relevant past performance history may be categorically excluded from competing for 
government requirements. 

The proposed past performance evaluation under FAR 15.405(a)(2) gives those 
companies with no relevant experience a "neutral" past performance rating. As the 
Committee acknowledges, this rating should not affect the evaluation of the inexperienced 
contractor unless all other contractors are more experienced (or all less experienced, which 
is highly improbable). The Task Force believes that the current revision has a 
disproportionate impact on small businesses and may run afoul of the SBA's Certificate of 
Competency (COC) program. Under the COC program, the government must accept the 
SBA's determination of competency -- i.e., that a company is responsible. The proposed 
rule seems to be inconsistent with the program because the government could still claim 
that the company's past performance is lacking pw-A-pif other offerors and, thus, is not the 
"best value." 

4. Preaward Debriefin^r. The Task Force lauds the government's abolition 
of previous procurement laws that prohibited preaward debriefings. The Task Force 
believes that preaward debriefings should be mandatory for offerors requesting them. The 
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current proposed rule allows the contracting officer to refuse preaward debriefing requests 
for "compelling reasons." We believe that this "exception" is unnecessary and should be 
removed because of the specific limitations already placed on preaward dcbriefings by P.L. 
104-106 (§ 4104). These statutory limitations will be sufficient to ensure that conducting 
a preaward debriefing prior to contract award does not compromise the integrity of the 
procurement process. 

In addition, the Conunittee should ensure that the preaward debriefing 
provisions are consistent with the General Accounting Office's (GAO) bid protest . 
regulations. For example, the proposed rule permits oflferors to request a delay of the 
preaward debriefing until after contract award (when more information can be provided by 
the government). However, the proposed rule also states that bid protest timeliness will be 
measured from the date the offeror knew of its exclusion from the competition. Because 
GAO's bid protest regulations require that protests be made with specificity, a delayed 
debriefing under the proposed rule may place the aggrieved offeror between a rock and a 
hard place: a delayed debriefing may adversely affect the protest's timeliness, whereas an 
"early" debriefing may impact the offeror's ability to protest with specificity, which could 
lead to summary dismissal of the protest. 

The Task Force urges the Rewrite Committee and the FAR Coimcil to vigilandy 
monitor the implementation of the final regulations. As SBA Chief Counsel for Advocacy, 
Jere Glover pointed out at the April 10, 1997 House Small Business Committee hearing, 
the government's increased use of blanket purchase agreements, ID/IQ contracts, the 
multiple award schedule, and GWACS has resulted in a smaller share of federal contract 
dollars for small businesses. To the extent that these contract methods result in the best 
value for the taxpayer, they should continue to be used. Some portion of the expanded 
"large" business market share will flow down to small suppliers and subcontractors anyway. 

However, while the convenience of these procurement methods alone may 
appeal to many overworked contracting officers, convenience does not always equate to 
efficiency or best value. We should ensure that streamlining results in efficiency and best 
value to the government and should not simply be an avenue of convenience for 
contracting officers. 

For these reasons, we urge ongoing carefiil review of the resxilts of the 
implementation of the final FAR regulations, with modifications made where needed to 
assure that competitive small businesses continue to be afforded the opportunity to have 
their proposals considered and evaluated objectively. 

The Task Force appreciates this opportunity to submit these comments to the 
Rewrite Committee. The Task Force looks forward to working with government 
representatives to finalize and implement this keystone of the administration's acquisition 
reform initiatives. 
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FAX TRANSMITTAL 

TO: FAR Secretariat (VRS) CASc. ^S"^"^^ 


1 . We understand you are looking for information to document FAR rewrite. Enclosed 
Information Paper provides a view into our experience with Oral Presentations- 


Linda H Smith 

» 

Principal Assistant Responsible for 
Contracting 


JUL 15 I99fr 
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MCAA-CS (715) 



11 March 1997 


INFORMATION PAPER 


SUBJECT: Oral Presentations 


1. Purpose. To document the Central Contracting Office's 
(CCO's) experience with oral presentations - 


2- Points of major interest and facts • 


a. We have successfully used oral presentations to award 
contracts, conduct market research/ and select awardees for 
individual orders under multiple award task order contracts • We 
initially wanted to use oral presentations to do a better job of 
selecting the "right" contractor. Several of our contractors had 
hired or developed expert proposal writers who were much better 
at preparing proposals than they were at performing.' Even though 
we had applied the latest "best value" techniques, we still found 
ourselves awarding to other than the best possible contractor. 
Some folks initially said that with oral presentations 
contractors would simply replace the "proposal writers" with 
"actors" and we would still be awarding to other than the "best" 
contractors. That has not been the case because we require the 
offerors to have the actual people who will be performing the 
contract, if awarded, make the oral presentations. We have found 
oral presentations to be the best contracting innovation in 
years. We are getting the right contractors and significantly 
reduced lead times. Additionally, all the 

stakeholders — contractors, government customers, and government 
contracting personnel — end up with a much better understanding of 
exactly what the contractor is going to do* 

b. Our interest in the use of oral presentations actually 
goes back 3 or 4 years. It began with concerns about providing 
urgently needed health care services in a fast-changing 
environment in addition to the need to select the very best 
contractors. 

c. In this environment of searching for better ways to meet 
customers' needs, we concluded that the existing Defense 
acquisition/contracting courses simply did not get us there. We 
began a comprehensive training program to stay abreast of current 
acquisition initiatives and innovations. Our personnel attend 
commercially available courses on contemporary topics that are 
not taught by government schools. They return to CCO to train 
others during regularly scheduled training sessions. They have 
disseminated information about use of oral presentations in lieu 
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of portions of written technical proposals • During oral 
presentations, we have continually required other contract 
specialists and contracting officers to sit in and observ(^ the 
proceedings* This has done wonders to decrease staff resistance. 

d. We first used oral presentations for a contract award in 
December 1995 to expedite an urgently needed requirement for the 
movement of equipment , supplies, automated systems, etcetera from 
the old buildings to the newly-constructed Brooke Army Medical 
Center. For this initial trial, we used oral presentations to 
facilitate understanding of the technical proposals and expedite 
the process. This first initiative took only 55 days for thee 
entire contracting process and resulted in a consensus that we 
had selected the very best contractor following seven separate 
presentations. 

e. Later, we contracted with Federal Publications to have a 
nationally recognized and widely published legal authority on 
government contracting conduct a 2 day on-site class on oral 
presentations at Fort Sam Houston for CCO and Medical Command 
personnel. The course reinforced and institutionalized the use 
of oral presentations in CCO. 

f . We then used oral presentations to expedite other 
significant high dollar value procurements, such as: 

(1) The contract for the Primary Care Outpatient Clinics 
at Fort Belvoir (total value of $70.6 million). Contracting 
average lead time (CALT) for this acquisition was 5 months. 
•While being extremely short for a project of this magnitude, it 
is particularly noteworthy since CALT for contracted clinics was 
generally 13-15 months on previous procurements. 

(2) A requirement for integrated modular medical support 
system (total value of $20 million) . This is an "open-ended'* 
contract for use by CONUS and OCONUS medical treatment 
facilities; CALT was 91 days. 

(3) Four indefinite delivery indefinite quantity 
contracts (one each for Pacific, Southeast, North Atlantic, and 
Great Plains regions) for emergency room services. Contracts 
allow for addition of indefinite requirements when they become 
known. Only written past performance and cost information were 
required prior to the oral presentation - 

(4) Competitive task orders issued under multiple award 
contracts for automatic data processing and contracted advisory 
and assistance services. In all cases, oral presentations have 
resulted in expedited, awards and better understanding by all 
stakeholders. 
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g. Oral presentations have proven invaluable in researching 
the market for commercial market practices. 

(1) One example is maintenance of medical imaging 
equipment. Obtaining contract maintenance for such equipment had 
been a problem for many years. Contracts throughout the command 
were either awarded on a questionable sole source basis to the 
original equipment manufacturer (OEM) or were awarded to third 
parties who then often failed to perform because they could not 
obtain the parts or technical expertise required for the 
maintenance. Since these maintenance contracts were vital to * the 
delivery of health care, we sought to find solutions to the - 
contracting problems through market research. 

(2) Through oral presentations by potential contractors, 
we learned that the market had changed significantly to the 
extent that all the OEMs are now maintaining each other's 
equipment, or are willing to subcontract with each other as 
needed. This represents a "breakthrough" because a single 
contract can be awarded to a single contractor to maintain all 
equipment in a medical treatment facility. We are now 
negotiating command-wide maintenance contracts very similar to 
those used in the civilian sector by large hospital chains. We 
first learned about these through the market research oral 
presentations. 

h. We have used oral presentations on over 20 separate 
actions for market research; 10 contract awards, with 6 pending; 
and competition of several task orders. We have evolved by 
continually decreasing the extent of written proposals. 
Possibly, the most significant demonstration of the value and 
savings was when the Federal Express truck pulled up in front of 
our building to bring in a proposal for the operation of a 
primary care clinic. The driver walked into our building with 
one envelope. Previously, the same proposal would have involved 
at least two trips with a two-wheel dolly stacked as high as 
possible with boxes. 

i. Favorable comments have been received from high level 
officers of major corporations about our use of oral 
presentations. The consensus seems to be that both parties saved 
time and money by using oral presentations rather than adhering 
to voluminous written proposals, and that the process is fair to 
all competing offerors. In this regard, no protests have been 
filed about oral presentations. 


j. The ceo continues to increase the use of oral 
presentations. The nvimerous benefits include: 
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(1) Selection of the most advantageous offer in best 
value procurements and facilitated review and understanding of 
complex technical issues - 

(2) Facilitated awards because proposals can be 
evaluated with the submission of extremely limited printed 
material* With the use of oral presentations^ proposals can be 
evaluated on as little written information as past performance 
and financial capability. This reduces the number of evaluation 
factors^ simplifies the evaluations^ and saves time and money. 

(3) Significant savings in administrative lead time^ \ 
resulting in reduced costs to competing contractors and the • 
government . 

(4) Greatly enhanced communications among customers^ 
contracting personnel, legal and policy support, and competing 
offerors. In facty the customer plays a much more significant 
role in the source. selection process. 

k. The best practices for oral presentations that we have 
identified include: 

(1) Limiting written proposals to a certain number of 
pages and requiring evaluators to read and become familiar with 
them beforehand- 

(2) Requiring past performance submission with written 
proposal and performing the actual review of that information 
beforehand. 

(3) Video taping the presentations. 

(4) Limiting attendance. 

(5) Limiting the process, normally to somewhere between 
1 and 2 hours. 

(6) Limiting the presentation media to black and white 
overhead transparencies. 

(7) Including required topics in the solicitation 
instructions. 

1. We are continually improving our oral presentations 
process- Currently, we are experimenting with obtaining 
presentations by both videoconference and telephone conference. 
In appropriate cases, this may create further savings for both 
the government and prpspective contractors. 
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Mr. Richard Towers/221-9088 


RONALD G. COULSTON 
Chief, Central Contracting 
Office 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE 


30p0 DEFENSE PENTAGON 
WASHINGTON. DC 20301 -3000 


ACQUISITION ANO 
TECMNOLOCV 


1 4 JUL 1997 


General Services Administration 
FAR Secretariat (VRS) 
1800 F Street NW 
Wasliington, D.C. 20405 

Dear Mr. Edward Loeb: 

This letter is in reference to FAR Case 95-029. A review of approximately 60, contracts 

awarded by the Air Force during FY96 and FY97 reveals no Instance where the award was 

made to a small business when the small business was not in the top three after initial 

evaluations. If any additional information is required please contact Mr. Tim Denhardt in my 

office at (703)693-7789. ^ 

David A. Drabkin 
/] Assistant Deputy Under Secretary of Defense 
// (Acquisition Process and Policies) 
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Author: Joyce Milner at HQS2 

Date: 7/14/97 3:17 PM 

Priority: Normal 

Receipt Requested 

TO: S5-029Bfflwww.gea.gov at SMTP 

CC: Milo Fogle at SCAl 

CC: Dale Siman at SCAl 

CC: Eric Mens at HgS4 

CC: DIAKS MCKAIN at SCAl 

CC: Joyce Milner 

Subject: DISA Comments on Case 95-029, PAR 15 Proposed Rule 

. Message Contents 

TO: G5A« FAR Secretariat 


Ar cached is the Defense Information Systems Agency's comments on Case 
95-029, FAR 15 proposed rule as published in the 14MAY97 Federal 
Register. 

Questions on the attached may be addressed to Joyce Milner on 
703-607-6917. 

Attachment : a/s 
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DEFENSE INFORMATION SYSTEMS AGENCY 
Procurement Management Division, Code.D41 

Comments on FAR Case 95-029 

following comments on the proposed rule for the Federal 
Acquisition Regulation (FAR), Case. 95-029, Part 15 Rewrite: 

h g^°"P^^> comments r elating to Subparts 15. 00. 15 i 15 2 

52 fAd Sjf "^'^ """^ conforming reCi. ions to P«r/ 1 , rTrlf-1 4 . 

15.407 (b) /Definitions of Discussions and 15.001 seem to b» ^« 
conflict. 15.001. definition of "Discussions" states: 

Discussions are negotiations that occur after 
establishment of the competitive range that may, at the 
contracting officer's discretion, result in the offeror 
being allowed to revise its proposal. 

15.407(b) states: 

tJ;;t''r?^J?f ^'''^°5^^"'' ""^y request proposal revisions 
that clarify and document understandings reached during 
negotiations. At the conclusion of discussions, eich 
offeror still in the competitive range shall be given 
an opportunity to submit a final proposal revision. 

As 15 407(b) is stated, offerors can submit a final proposal 
revision inclusive of both their cost and noncost proposals 
regardless of the fact that the contracting of f ice^^^^ot have 
requested the changes. Usually, a price proposal is Jequiredr 
but changes to the noncost portions of the offerors pro2os"s are 
usually not required nor desired. proposals are 

^' Group B, comments relating to Subpart 15.5 an H conforming 
revisions t o Part 4. 7. 11, 16. 42 43; and 52T ^o^J^orming 

No comments. 
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HORTHROP GRUMMJXM 


NortJirop Grumman Corpprfftipn 
1840 Century Park Ea$t 
Los Angeles. California 90067-2l9d 
Telephone 310.553-6262 

010)201-3346 


July 14, 1997 


Person: General Services Administration 
FAR Secretariat (VRS) 
1800 F Streets NW 
Washington. DC 20405 

Subject: FAR Part IS Rewrite 
FAR Case 95-029 

Dear FAR Secretariat: 

Northrop GniiDinan Corporation appreciates the opportunity to comment on this very important 
Acquisition Language. You are to be commended for the improvements that have been made 
during Phases I and Attached you will find our comments for your cousideratipn. 

Sincerely^ 



Recycled paper 
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Northrop Grumman Comments on 
FAR PART 15 REWRITE 
July 14, 1997 

• Section 4. 1 001 Policy - It is recommended this policy be expanded to allow contractors to 
propose CLIN structures which improve contractor cash flow without the Government seeking 
consideration. 

• Section 1 5. 1 02 Tradeoff Process - Northrop Grumman recommends that the Jdnds of tradeoflfs 
that will be considered in the acquisition and the relative importance of key parameters be 
identified in the solicitation. The Multi-Step Source Selection technique must be utilized 
judiciously to avoid the resurrection of multiple BAFO*s. There needs to be some policy limits 
on the use of this technique. 

• Section 15.203 Requests for Proposals - (a)(2)(i) - see coxnments to 4.1001 above 

• Section 15.206 Amending the Solicitation - Northrop Grumman concurs in the principle of 
modifying the solicitation reflected in paragraph (g) but does not feel the reason or basis is 
suflBciently clear. 

• Section 15.309 - Limited use of Data (Unsolicited Proposals) and 15.207 (Solicitations) - Provide 
for safeguards of source selection information at the time of proposal submittal These clauses do 
not provide protection of additional infonnation submitted up to contract award by way of 
discussions, CR's and DR's. This point should be addressed. 

• Section 1 5.404 Evaluation Factors and Subfactors - Northrop Grumman does not believe 
reducing the Past Performance threshold to $100,00 in 1999 to be in either the Government or 
Industry's best interest This change will significantly increase the administrative time required to 
compile, maintain, evaluate and verify reference information. It is recommended that the 
threshold remain at $1,000,000. Additionally, 15.404(d)(3)(i) says '"past performance shall be 
evaluated...". However, 15.404(d)(3)^i) states: "Tast perfomiance need not be evaluated if the 
contracting officer documents the reason past performance is not an appropriate evaluation &ctor 
for the acquisition." It is recommended that the clause be rewritten to clarify where the 
contracting officer is then required to inform the contractors in the solicitation that past 
peiforaiance will NOT be an evaluation factor. And, if the RFP so states, will it tell us 'Sjwhy 
not"? 

• Section 15.405 Proposal Evaluation - (a)(2) Past performance: It is recommended that offerors 
be notified of any negative past performance information that will be used in the source selection 
process and that the offeror be provided an opportunity to comment on that infonnation prior to 
its use. In addition, the source of the negative information should be identified.. (a)(2)(ii and iv) 
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Offerors with no relevant past performance history: It is considered unreasonable for an 
offeror with no relevant past performance to be given a neutral evaluation. An offeror with no 
relevant past performance experience should be given a negative rating on some type of sliding 
scale based on the complexity of the item, or service being procured; the more complex the item 
the more severe the rating. Northrop Grumman endorses the position of AIA regarding the 
Contracting OfEccr's use of information related to a contract that is in dispute or litigation. 
Specific restrictions should be imposed against utilisdng information related to a contract that is 
the subject of a dispute or litigation. 

• Section 15.406 Communications with offerors - It is recommended paragraph (b)(4) be changed to 
read ""Shall address adverse past performance information." and delete the remainder of tbat 
sentence (i.e., "on which the offeror has not previously had an opportunity to comment"). The 
latter wording is, at best, vague. Regarding paragraph (e)(2) it is recommended that the phrase 
"innovative and unique uses" be deleted; this should not be restricted or limited in any way. 
Nothing regarding a competitor's solution should be revealed. 

• Section 15.501 Definitions - 1 5.501 - At the end of the first paragraph of this section there is 
reference to parametric estimates using validated, calibrated parametric models. The provisions 
for price adjustment for defective cost or pricing data should limit their application to cost or 
pricing data used to validate and calibrate parametric models if that is the estimating technique 
used by the contractor and accepted by the Government for any particular pricing action. Just as 
the Government is encouraged to mutually agree to cut-ofif dates (see for example 15.506-2(c) or 
15-504-3(c)(4)), the Government should also be encouraged to adopt parametric techniques. The 
last paragraph of Section 15-501 treats the transfer of commercial items between divisions as a 
subcontract It should be made clear that these transfers are at price as opposed to those dealt with 
in Table 1 5-2 Cost Element A(2). 

• Section 15.502 Pricing Policy - (a)(3) Consistent with the phraseology of 15.503-1 (a), it is 
believed that the Contracting Officer "must" or "shall" use every means to assure a fair and 
reasonable price can be determine d before r equesting cost or pricing data. 

• Section 15.504-3(b)(2) and (3) It is recommended that these paragraphs be rewritten to require 
submission of the contractor's analysis of proposed subcontract prices and the subcontractor's 
cost or pricing data submission as a part of the Contractor's Cost and Pricing data submission, not 
as a part of the contractor* s price proposal. 

• Section 15.507-5 Estimating Systems - It is recommended the criteria contained in current FAR 
15.81 1, which the auditor should consider in determining whether a contractor's estimating 
system is acceptable, should be included in the rewrite of this paragraph. 

• Section 15.605 Pre award Debriefing of Offerors - Paragraph (a)(2) The offeror should be given 
the opportunity to have both a pre and post award debriefing or if the offeror opts to have the post 
award debriefing, the time for protest should be based on the time in which he received the 
debriefing as opposed to •^e date the offeror knew or should have known . • Paragraph © 
Preaward debriefings should hot be left completely to the discretion of flie Contracting Officer. 
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Contractors spend significant sums of money in preparing and supporting a proposal and they 
should be assured of a complete and adequate debriefing. 

• Section 15.606 - Postaward Debriefing of Offerors - As reflected above for Preaward debriefings, 
Postaward debriefings should not be left completely to the discretion of the Contracting Officer. 
Contractors spend significant sums of money in preparing and supporting ia proposal and they 
should be assured of a complete and adequate dcbriefmg. 

• Table 15-2 Cost Element (A)(2) - There is language in this section which seems to indicate that 
the contractor needs to conduct a cost or price analysis (see 15.504-1) on interorganizational 
transfers at cost and submit thai analysis with the initial pricing proposal. Since \ 
interorganizational transfers at cost are not subcontracts (contra 15.501 last paragraph), a cost or 
price analysis should not be required. Interorganizational transfers at cost should require no more 
cost element breakdown than any other "make" item included in the contractor's proposal. 
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BY TELECOPY 


General Servlcea Administration 
FAR Secretariat (VRS) 
Room 4035 
18*^ and F Streets. NW 
Washington, DC 20405 

Attn: Ms. Beverly Fayson 

Re: FAR Cass No.: 95-029 (Group A) 

Dear Ms. Fayson: 

Electronic Data Systems has reviewed the revised rewrite of FAR Part 15 (Group A), 
and Is pleased that the revised rewrite is responsive to comments submitted by EDS in 
November, 1996. EDS supports the revised rewrite and we urge you to proceed 
promptly with publication. 

Sincerely yours, 



Fred W. Geldon 
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National Association of 
Surety Bond Producers 

5225 Wisconsin Avenue, NW, Suite 600 

Washington, DC 20015-2014 

(202) 686-3700 • FAX (202) 686-3656 


( ) 


General Services Adraimstraiion 
FAR Secretariat (VRS) 
Room 4035 
I8th & P Streets, N.W. 
Washington. D.C. 20405 

RE: FAR CASE 95-029 » 

The National Association of Surety Bond Producers is an organization of 560 msur^ce 
a.enciesld brokerages recognized as speciaUsts in providing surety bonds and insuraDce to 
con^^^^^^ Our cMef concern U that compeUtive negotiation cannot be saUrfacton^ 
app S to construction contracts. Tbe sealed competitive bidding^^stem m ^^f^J^^'^ 
JeCed of all offerors and Miller Act performance and payment bonds are required of the final 
offeror is the best system for the award of construction contracts. 

We thank you for the attention this revised proposal now gives to private sector concerns. 

We inanK you lor ujc •vffici^ncv" bcine the driving force for the mclusion 

Especially with respect to our concerns about eniciency oemg mc « ^ * 
or exclusion of proposals in the competitive range. 

We stiU fear however, that the May 14 proposal's competitive P^^«^^^^ 

The FAR P« IS rewrite calls fot onl diKussloM to help work out probl«m -^'^^ 
oricrs and le^om We aipie that these result from acquisition plamm>g problems '^^^ 

was ready to go on bid date. 

We have a stable procurement system now in which the protections that are in the law are not 

effective if the fluidity is understandable. 

Sincerely* 


Theodore M. Pierce 
Vice President of Government Affairs 


.1111. i 5 1997 


UL& Department of 
Transportation 


400 Seventh Si.. S.W. 
Wasninglon. O.C. 20590 


Office or the Secretory 
of Transportation 


July 14. 1997 

Ms. Beverly Fayson 
FAR Secretariat 

General Services Administration 

18th & F Streets N.W., Room 403S * 
Washington, DC 20405 

Dear Ms. Fayson: 

The Department of Transportation (DOT) has reviewed the second 
iteration of Federal Acquisition Regulation (PAR) Case 95-029, 
Phase I Rewrite of FAR Part 15. Contracting by Negotiation, 
published in the Federal Register on May 14, 1997. 

We would like to commend the committee for making improvements 
to this latest version, giving consideration to many of our 
concerns, and adopting some of our recommended changes to the 
September 1996 version of the proposed rule. The rewrite is 
such a fundamental change in the way the Government does 
business, we believe it is important that the Government have a 
well thought out implementation strategy, including adequate 
training for the work force. b£fS££ the new procedures become 
effective. Me. therefore, recommend that the final rule not 
become effective until at least S months after the final rule 
is published in the Federal Register or that you give agencies 
the option to delay implementation until training can be 
accomplished. 

We had a team, consisting of both policy experts and front line 
professionals from our operating elements, review the proposed 


cations in those areas we perceive to be critical in the source 
selection techniques and processes. Please feel free to contact 
Charlotte Hackley of this office should you have questions. She 
may be reached at (202) 366-4267. 




David JjTLitman 
Director of Acquisition 
and Grant Management 


Enclosure 


ja 
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DEPARTMENT OF TRANSPORTATION COMMENTS 
(FAR CASE 95-029) 


4 1001 We believe this coverage would be more appropriate under 
15.204-2, Part 1- The Schedule (Section B) which sets forth the 
formatting requirements for a solicitation. 

15.001. Definitions. 

a As written, this paragraph leads the reader to believe that 
all definitions for Part 15 are listed under 15.001 which is 
not the case. We do recommend that all definitions for Part 
15 be shown under 15.001 to facilitate use of the Part by, 
contracting personnel. 

b We recommend the term -negotiation" be deleted to reduce 
confusion between this definition and the concepts of 
"negotiated procedures" and "negotiated contract." Also, this 
definition is no longer critical since the proposed 15.506-3 
does not require preparation of a price negotiation memorandum 
"at the conclusion of each negotiation". Since we believe 
this was the primary reason the term "negotiation" is included 
in the current FAR, we do not see the need to retain the 
definition. Please also be advised that the Truth in 
Negotiation Act (10 U.S.C. 2306a and 41 U.S. C. 254b) does not 
use the term "negotiation" concerning the requirements to 
submit certified cost or pricing data. 

15 101-1 Add a new paragraph to read: (c) "Communications may 
occur (see 15.406)". This language duplicates that in 15.101- 
2(b)(4) for the "lowest price technically acceptable source 
selection process." Since "communications" can occur under the 
"tradeoff process," we believe it is appropriate to include it 
also in 15.101-1. 

IS 101-l(b)(l). Change paragraph (2) to read (b) : This process 
peiroits tradeoffs among cost or price and non-cost factors as 
required under 15.404(f). 

15.101-2. We recommend the title of this subsection be changed to 
read- "Lowest price acceptable quality source selection." This 

coniorms the title to the requirement °f . tnilikS'Lirof^'the 
the ouality of the product or service which includes all of the 
non-Sst evaluation factors, including technical excellence and 
nast oJrformance) We believe the title of this subsection could 
^;jonlIul?y be interpreted to mean that technical excellence is 
the only non-cost evaluation factor, 

15 101-2 (a).' For the reasons stated in the preceding paragraph, 
il'reco^eid changing 15.101-2 (a) to read: "This PJ^«" ^^^^^^ 
appropriate when best value is expected to result from selection 
of ^Sproposal with the lowest evaluated price from amongst those 
proposals Shich are evaluated as having acceptable quality (see 
15.404)." 
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15 102(b). Change the second sentence to read: "While the 
solicitation will not require the submission of full proposals 
in the first stepi it shall require, at a minimum, submission of 
orice or cost and quality information (see 15.404)." This change 
makes the policy consistent with 15.404 and allows the contracting 
officer the option to not evaluate past performance. As written, 
the contracting officer is required to evaluate past performance 
which is contrary to 15 .404 (d) (3) (iii) . 

15 103 "Oral presentations" is a relatively new technique. 
Therefore, we recommend the coverage clarify that use o£ oral 
presentations prior to determining the competitive range does 
not preclude awarding without discussions. » 

15 103(c)(6). The coverage requires that the solicitation state 
"Whether or not discussions will be permitted during oral 
presentations (see 15.406(d))" We are concerned that readers may 
Misinterpret this to mean that oral presentations may include 
SiscussJons prior to establishment of the competitive range. We 
therefore recommend that the caveat "after establishment of the 
competitive range" be added. Change 15.103 (c) 6) to read: 
"s^a" whether or not discussions will be permitted during oral 
presentations conducted after establishment of the competitive 
range (see IS. 406(d))". 

15.201. 

a subparagraph (c) (5) . To aid the reader, add reference to 
5.204 which requires presolicitation notices. 

b. under current FAR 5.204. correct the reference (15.404) to 
read (IS. 201(c) (5) ) . 

e We believe specific guidance should be provided regarding the 
approprilte timeframl for releasing the information Publicly 
therefore, in the second sentence of 15.201(f), after the word 
"poHiSle", add the following: usually no later than 10 days 
after disclosure. 

d The current FAR coverage at 15.404(b)(2) should be retained 
and sSown at 5.204 since it describes what should be in a 
presolicitation notice. 

15 202 The title "Advisory multi-step source selection" should 
io'nhaAaed to read "Presolicitation advisory process". Our 

tiMe is a more accurate description of the process 
recommended title IS J more ac ^^^^^ procedures and the 

wit^SraoufcrSeJectiSf technique- di^ 

in fa^t? we recommend moving 15.202 to Subpart 15.1 (i.e., change 
15.202 to read 15.102 and renumber 15-102 to read 15-103). 
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15.203(a) (4) - Add the words "and their relative order of 
importance" at the end of the sentence. 

15 .203 (f ) (1) (ii) . We recommend deleting the requirement for a 
written justification to support an oral solicitation. Reasons 
for requesting an oral RFP is clearly stated in this paragraph; 
therefore, the contracting officer should be trusted to comply 
with the FAR requirements. In addition, this documentation 
requirement imposes an additional administrative burden on 
contracting personnel. 

15.204. 

a We recommend changing the words "standard contract format" to 
"uniform contract format (UCP) " throughout this subpart for 
consistency since the UCF is mandatory. 

b We recommend that the level of approval for exemption from the 
uniform contract format be changed from the "agency head or 
designee" to the senior procurement executive (SPE) or 
designee." The SPE is responsible for management directxon of 
the procurement system of the agency, including implementation 
of the procurement policies, regulations, and standards of the 
agency . 

15 204-2 The prescription for use of Standard Form 33 is not in 
this subsection but this form is cited under Part S3. Please 
correct the discrepancy. 

15.204-2 (a) (3) (viii) . This paragraph and others (e.g., 15.204- 
5(b) 52.215-3 and other clauses) uses a new term "respondent. 
If it is intended that a "respondent" be treated the same as a 
"quoter" in response to a request for quotation", we recommend 
that it be clearly stated that a response to an RPI is not an 
offer and as such, the data submitted can be only accepted as 
information and is not binding. Also, the term "respondent" 
should be defined to mean "one who submits data in response to a 
reauest for information." This would be xn consonance with 13.108 
which covers the legal effect of an offer in response to a request 
for quotation. 

15.20e(a) . We recommend rearranging the paragraphs as indicated 
below for clarity. 

(a) A solicitation shall be amended: 

(1) When, either before or after receipt of proposals the 
Government changes, relaxes, increases or otherwise modifies its 
requirements or terms and conditions; 
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■{2) When (in accordance with the evaluation criteria) a 
proposal that is considered to be most advantageous to the 
Government, involves a departure from the stated requirements, 
provided the solicitation can be amended without revealing to 
the other offerors) the alternate solution proposed or any other 
information that is entitled to protection (see 15.207(b)); 

(3) When, based on market research or in the judgment of 
the contracting officer, an amendment issued after offers are 
received is so substantial that it is beyond what prospective 
offerors could have reasonably anticipated and that additional 
sources li)cely would have submitted offers, the original 
solicitation shall be canceled and a new one issued, regardless of 
the stage of the acquisition; 

(b) Amendment to solicitations issued before the established time 
and date for receipt of proposals shall be issued to all parties 
who receive the solicitation. 

(c) Amendments to solicitations issued after the established time 
and date for receipt of proposals shall be sent to all offerors 
who have not been eliminated from the competition. 

(d) Oral notices of changes to the solicitation may be issued 
when time is of the essence. The contracting officer shall 
document the contract file and confirm the oral notice with a 
written amendment to the solicitation. 

(e) At a minimum, the following information should be included in 
each amendment : etc ... . 

15.207. The processes for responding to RFPs and RPIs are 
commingled. We recommend a clear distinction be made between the 
two processes. 

15 207(b). This paragraph refers the reader to 3.104(5) (b) *»hich 
references 15.411 and 15.413. These FAR Part 15 references should 
be corrected to read 15.207. 

15 208(a). AS currently written, section 15.208(a) does not 
appear to provide for situations where multi-step source selection 
techniques are used, or where oral presentations may comprise part 
of the proposal. Accordingly, we suggest revising (changes are 
bolded) the last sentence to read: "Unless the solicitation 
states a specific time, the time for receipt of written proposal 
fnfo^LSioB is 4:30 p.m., local time. ... etc. Also, add new 
paragraph (b) to 15.208 to read: Mb) Where multi-step source 
^electton techniques are used (see 15.102 and 15.202), the 
solicitation shall, as a minimum, state the specific time and date 
for sibmistion of first-step information. The Contracting Officer 
shall establish common cut-off dates for subsequent steps." These 
recommended changes will require the subsequent subparagraphs to 
be renumbered. 


15.208(e) . The proposal should be withdrawn by "an authorized 
representative of the offeror". Therefore, we recommend the 
following substitution for the second sentence: It may be 
withdrawn in person by an authorized representative of the 
offeror, if the identity of the person requesting withdrawal 
is established by the contracting officer and the authorized 
representative signs a receipt for the proposal". If our proposed 
change is not amenable, we recommend that the text of 52.215- 
1(c) (2) (v) be repeated under 15.208(e) . 

15 209(h). A new order of precedence clause ie cited here; 
therefore, the old clause 52.215-33, Order of Precedence, should 
be deleted. i 

15 302. This paragraph implies that the Government's policy is 
oniy to encourage new and innovative ideas by responses to Broad 
Agency Announcements, etc. which is not the case. To ma]ce the 
policy clear and unconditional, we recommend changing this 
paragraph to read: "It is the policy of the Government to 
encourage the submission of new and innovative ideas. To promote 
submission of these ideas, the Government uses Broad Agency 
Announcements, .:. .When new and innovative ideas do not fall under 
these " 

15 3. This subpart on Unsolicited Proposals disrupts the flow 
of Part 15. Contracting by Negotiation. We recommend moving 
the entire Part IS. 3 to the end of Part 15 or relocating it to 
Part 17, Special Contracting Methods. 

15 401. Delete the first sentence of the last paragraph because 
there isn't a clear distinction between a "wealcness" and a 
"significant wealcness." 

IS 403 (a) . Insert the acronym "SSA" after the term "source 
selection authority" so the acronym in lieu of the term may be 
shown wherever it appears in 15.403(b). 

15 403. We believe that all major source selection decision 
making responsibilities should be identified and assigned to 
either the contracting officer or source selection authority under 
this subsection. These responsibilities include determination of 
the competitive range (s) and selection of those respondents who 
will be advised they are unliJcely to be viable competitors under 
the advisory multi-step source selection process. 

15.405(a). Change the last sentence to read: The relative 
strengths, significant wea)cnesses, and deficiencies, and risks 
shall be documented in the contract file. Please also see 
15.406(d)(3) and 15.606(d)(1) and make the coverages consistent 
with our recommended change. 


15 406. The. title of this subsection leads the reader to believe 
that the coverage only pertains to "communications with offerors"; 
however, it includes the procedures for establishing the 
"competitive range." We recommend changing the title of the 
subsection to read: Communications with offerors and establish- 
ment of the competitive range. 
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IS 406(a)(2), second sentence. We recommend deletion of the 
requirement to document the file with the rationale for holding 
discussions because 41 D.S.C. 253b(d) (1) (B) does not require it 
and it adds no value. 

15 406 (b) (3) (i) . Change to read: "Perceived deficiencies, \ 
significant weaknesses, ambiguities, errors, omissions, mistakes 
(see 14.407) , etc." . 

15.406(c) (2) Correct the PAR cite to read 52.215- (1) (f) (4) . 

15 406- (d) (3). Please clarify the word "performance". This can be 
inferred to mean "past performance" or "technical performance". 


15 407(a). Move the first sentence to 15.406(d), after paragraph 

(3) and number it paragraph (4). At the end of the new paragraph 

(4) reference 15.605 and reference the paragraph that requires a 
rationale for eliminating offerors. Adjust other paragraphs 
accordingly. 


15 408. We believe a more appropriate caption for this subsection 
is '"source selection decision" so as not to confuse it with the 
subpart title "source selection". Also, we recommend that the 
decision of the SSA shall be documented and signed by . the SSA. 

15.502 (a) (1) ; After the words "adequate price competition", add 
the words: (see 15 .503-1 (c) ) . 

is; 503 -1(c) (3) The proposed coverage exempts commercial items 
from the rlq^iremeS? for'^cost or priling data but the PAR does not 
promulgate commercial pricing techniques. The term "commercial 
item" is broadly defined under PAR 2.101 and includes items of a 
type customarily used for nongovernment purposes, but which do not 
necessarily have prices established in the nongovernment market. 
This poses a significant pricing situation which has not been ^ 
addressed. Overall, the pricing approach proposed in the FAR 15 
rewrite is to use the "old" price analysis policies m the "new" 
world of pricing commercial items as though those policies are 
still appropriate. 
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15.503-2. We rdcommend deleting this entire coverage since there 
is no value add^d. However, if it is retained, the exemption for 
the exercise of 'ioptions could be of value if the coverage is 
expanded to include all circumstances (e.g., the exercise of 
negotiated priced options added by modification of an existing 
contract). If 15. 503-2 (b) is retained, the decision to request 
cost and pricing data for overrxm funding should be left to the 
discretion of tne concracting -of f icer. 

15.503-4 (a) , Delete the words "expected to exceed" and replace 
with the words "ivalued at or above" because the threshold is at , 
not above $500,(300. Other sentences in this subsection also must 
be adjusted to dorrect this error. 

15. 503- 5 (a). ' b4 inclusion of the word "and" in subparagraph (3), 
the contracting officer is required to address each of the four 
cited areas. This is not logical in some instances. For 
instance, if cost or pricing data is not requested, there is no 
need to state iii the solicitation that the offeror may submit a 
request for exertion to the requirement. We therefore recommend 
this coverage bq^ revised for consistency. 

15.504- 4 (c) (4) idi) . It should be noted that there is not a 
requirement for "the contracting officer to determine, in writing, 
that the price ijs fair and reasonable. Also, there is no 
requirement to Have a document titled "price negotiation 
memorandum" . Thlis sentence should be revised to be consistent 
with the requirements of 15.S06-3. 

15. 505 (a). We Becommend the words "negotiated settlement" be 
changed to read?; "negotiated agreement" . 

15 506-1. Tberd are three concerns regarding documentation of 
prenegotiation clbjectives. First, if the price is determined to 
be fair and reasonable based on adequate price competition without 
bargaining, it e^hould be clear there is not a requirement to 
establish a prenegotiation objective. Second, the policy should 
state the contracting officer shall approve the prenegotiation 
objectives. Thijrd, a sentence should" be added in paragraph (b) 
to address the documentation requirements when only price analysis 
is required. i 

15 S06-3 (a) Tlje first two sentences should be changed to read: 
"The contracting officer shall approve by signature documentation 
the principal elements of the negotiated agreement .This 
documentation (e.g., price negotiation memorandum (£NM) ) shall be 
part of the contract file and it shall include the following:" 
Our change requires signatory approval of the documentation by 
contisacting officer which is consistent with 15.504-4{c) (4) (ii) - 
As written! the'contract file, in lieu of a person, is required to 
provide the documentation - 
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15.603 (b) (i) : When using electronic commerce (i.e., internet), 
the contracting of ficer can not determine the number of offeror's 
solicited. Therefore, delete this sentence or if the sentence 
is determined necessary, modify it as follows: (i) the number of 
offerors solicited except when the solicitation is posted 
electronically. 

15.606(a)(1). We recommend it be stated "the Government may 
presume the offeror received the notice of contract .award three 
days after the notice is mailed by the Government." 

36.520- Clause 52.236-28 (d) states "alternate proposals will 
not be considered unless this solicitation authorizes their • 
submission". We recommend modifying 36.520 to include the 
statement that "the evaluation approach for alternate proposals 
shall be described in the solicitation." 

OF-307 

a. Block 11, part IV, should be deleted in its entirety because 
sections K, L, and M do not apply to contract award. This 
also applies to the SF 26. Please be aware that changing the 
SF 26 will require changes to current electronic systems. 

b. Block 14a . Delete the word "four" and replace with a blank 
for insertion by the contracting officer. 

c It is unclear whether an OP 307 may be used for sealed bid 

solicitations. If the OF 307 is intended only for negotiated 
acquisitions, the title of the form should be changed to read 
Contract Award - Negotiated Acquisitions. 


B 
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SMALL BUSINESS ROUNDTABLE 
1000 Potomac Street, N.W. 
The Flour Mill, Suite 300 
Washington, D.C 20007 
Phone: (202) 337-6200 
FAX: (202) 333-0871 


yr^ FACSIMILE f202^ S01-40g7 


July 14, 1997 

General Services Administration 

FAR Secretariat (VRS) 

Room403S 

1800 F Street, N.W. 

Washington, D.C. 20405 


RE: FAB Case 95-029 Federal Acquisition Regulation: Part 15 Rewrite 


The Small Business Roundtable ("SBR") endorses the comments submitted July 
14, 1997 by the Free and Open Competition Coalition ("FOCC). 

In preparing those comments, time did not permit the FOCC to complete the 
development and coordination required to provide specific language changes to the FAR 
15 Rewrite. The FOCC believes specific revisions to the proposed FAR 15 Rewrite are 
important and has requested the SBR to submit its enclosed recommended language 
revisions on the subject of Past Performance for the FAR Councils' consideration. 

However, the FOCC and SBR have not. as requested by the Notice, been able to 
separate their comments into the three groups: Groups A and B, into distinct groupings 
on selected FAR IS Subparts and provide conforming analysis and comments on the 
revisions to fourteen (14) separate FAR Parts. In addition, the Notice requested small 
entities provide their comments separately. To do justice to these three requests would be 
a mammoth task to undertake successfully within the sixty-day period given for 
comments to achieve a meaningful result; neither the SBR nor the FOCC has undertaken 
to do so It is our understanding that such a detailed analysis was to be undertakoi by 
OFPP but has not been made available. Therefore, it is hoped that OFPP concludes that 
such an analysis should still be undertaken and completed before the finalization of FAR 
15. 
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Letter to General Services Administration/FAR Secretariat (VRS) ^^^^^^ 

The SBR encloses its comments on the requested segmentation as Enclosure A. 
The SBR'8 suggested changes to the proposed FAR IS Rewrite are limited to past 
perfonnance and are set out in Enclosure B as revisions to proposed FAR 15.101-1, 
Tradeoff Processes; IS. 101-2. Lowest Price Technically Acceptable Source Selection 
Process; 15.404(d)(3)(iHiii). 15.404(c), Evaluation Factora And Subfactors; 
15 405(2X Proposal Evaluation-Past Performance Evaluation; and lS.406(a), 
Communications With Onerors-Communlcations And Award Without Discussions. 

the SBR is also concerned with OFPP's conclusions and recommendations in its 
Initial Regulatory Flexibility Analysis Report ("Reg/Flex Report") as well as OFPFa 
summary as sei for the FAR 15 Rewrite. That Reg/Flex Report raises serious questions 
regarding the OFPP's conclusions that the FAR 15 changes are good for small busmess. 
areconsistent with the policies of the Clinger-Cohen Act. and that "the past performance 
requirements use plain English" and therefore "no alteniatives to this approach wwe 
considered " DFPP Regulatory Flexibility Act RWQff at Paragraph B. Although the 
Reg/Flex Report makes numerous questionable conclusions that are feyorable to small 
businesses' future under the proposed regulations, there are few if any specific references 
to small businesses' historical participatory role in the acquisition process m the proposed 
rewritten rule. 

The FOCC and SBR do not understand or agree with the Reg/Flex Report's 
conclusion that only 7,000 small businesses will be affected by the FAR 15 Rewrite. The 
computations are completely misleading. OFPP's conclusions appear to be based on the 
Federal Procurement Data System's FY 9S Records. Those records are based cn ftW^^s. 
and do not reflect the number of small businesses that gompeied for thPSff awards m both 
unrestriaed and restricted competitive acquisitions, i.e. The Department of Defense alone 
has 28 000-30,000 small businesses on its lists thai have received contracts. On a total 
executive branch estimate, there may be as many as 200.000 to 500.000 small businesses 
successfully involved in the acquisition process that will be directly and/or indirectly 
affected by the past performance provisions in FAR 15 as now proposed. However, m 
the Government continues to move forward with its commercial acquisition policies, the 
pool of small businesses that may be affected will increase substantially or possibly 
double. 

Small entities and the SBR. as well aa the General Accounting Office, are 
concerned that FAR 15 as proposed does not fiilly emphasize that the contacting 
officers by statute and regulation, must be aware of the provisions of FAR Subpart 19.6. 
the Ceitificate of Competency rCOC") Program in applying any past performance 
evaluations that result in the elimination of small businesses from consideration without 
first requesting the SBA review. That COC Program was established m accordance with 
a national policy to assist and protect small businesses. With reference to the General 
Accounting Office's CGAO") June 26. 1997 letter to FAR Secretariat at page 2^Secnon 
15 101-2 Lowest Price Technically Acceptable Source Selection Process The GAO 
recommends the reference to the COC process be emphasized by adding to SecUon 
IS. 101.2. We concur with that recommendation and suggest the emphasis also be added 
to 15.4O5(a)(2X0. 
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Letter to General Services Administration/FAR Secretariat (VRS) 
July 14. 1997 


We recognize and commend the efforts taken to achieve the current status of the 
project, and fully appreciate the opportunity to participate in the comment process. We 
are also prepared to provide further input, should the opportunity arise. 

Sincerely, 


Daniel IL Gill 
Coordinator, Small Business Roundtable 


Enclosures 

cc: Jody Olmer, Chairperson, FOCC 
SBR Members 

David Lambert, Counsel, SBR 
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Enclosure A 
Page IqfJ 
July 14. 1997. 


Request for Comments on Luted Conforming Sections of FAR 


The requested segmemation of comments on the proposed revision to FAR 15 and 
conforming comments on seven separate FAR subparts^ plus providing separate comments from 
small business, is a massive undertaking. Althou^ required by FASA and Execwtive Order 
#12818. October 13, 1994, such a broad request cannot be considered as discharging OFPP's 
statutoiy requirement to make Its own review, identify and report on any inconsistencies between 
the implementing FASA and FARA regulations and the Small Business Act and implementing 
regulations, including those already in the FAIL There is no public record that such an analysis 
and report has been made by OFPP or any other organization. 

The notice for comment published in the May 14, 1997 Federal Register requested 
comments on the Proposed Revisions to FAR Part 15 be segmented into three (or more) distinct 


(1) Group A - comments were requested that related to six (6) designated Far 1 5 Subparts 
(along with comments on conforming regulations for seven separate FAR Parts). The FAR 
15 Subparts are. 15.0, SCOPE; 15.1. SOURCE SELECTION PROCESSES AND 
TECHNIQUES; 15.2. SOLICITATION AND RECIEPT OF PROPOSALS AND 
INFORMATION; 15.3, UNSOLICrTED PROPOSALS; 15,4, SOURCE SELECTION; and 15.6, 
PRE-AWARD, AWARD AND POST-AWARD NOTIFICATIONS, PROTESTS AND 
MISTAKES ai well as seven (7) specified conforming provisions to FAR: Parti, 
FEDERAL ACQUISmON REGULATIONS SYSTEMS; Part 5. PUBLICIZING CONTRACT 
ACTIONS; Part 6, COMPEimON REQUIREMENTS; Part 14. SEALED BIDS; Part 36. 
CONSTRUCTION AND ARCfflTECT-ENGINEER CONTRACTS; Part 52, SOLICITATION 
PROVISIONS AND CONTRACT CLAUSES; and Part 53, FORMS. 

(2) Group B - requested separate comments on Sub-Part 15.5, Contract Pricing and seven (7) 
conforming provisions to FAR Parts: 4, ADMINISTRATION MATTERS; Part 7. 
ACQUISITION PLANNING; Part U, DESCRIBING AGENCY NEEDS; Part 16, TYPES OF 
CONTRACTS; Part 42, CONTRACT ADMINISTRATION; Pan 43. CONTRACT 
MODIFICATIONS; and Part 52. SOLICITATION PROVISIONS AND CONTRACT CLAUSES. 

Many of these segmented FAR Parts for which the notice requested conforming analysis 
have been revised several times since OFPP began implementing FASA (October 1994) and 
FAR (January 1996)— some without providing for public comment. Without such an analysis, 
each of these piecemeal amendments to the referenced FARs singularly and collectively may 
have adversely affected the institutionalized Congressional small busmess mandates m 15 U.S.C. 


63 1, er seq. and implementing FAR regulations including FAR 19. SMALL BUSINESS^MALL 
DISADViOTAGED BUSINESS (WOMEN OWNED BUSINESS). Time did not permit OFCC 
and/or SBR to provide such an analysis for OFPP and the FAR Councils' consideration. SBR 
has limited its comments to FOCC's July 14. 1997 letter at Paragraph 7. Past Perjomme. 


Groupings: 
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&tcIosure B 
Page J 0/3 
Jufy 14. 1997 


RECOMMENDED LANGU AGE CHANGES 


1) Tteconunended at IS. 101-2: / 

Delete last sentence in proposed lS.101-2(bXlX "[U]nlcs8 the contracting officer has 
determined that the evaluation of past performance is not appropriate" 15.404(dX3)r"0- 
Also delete the first part of the sentences in lS.404(dX3Xi) and (ii) that states "[E]xcept 
as set forth in paragraph (dX3X»ji) of this secUon." Section (iii) provides that "... [p]ast 
perfbrmance need not be evaluated if the contracting officer documents the reason past 
performance is not an appropriate evaluation factor for the acquisition." OFPP Policy 
LenerNo.92-S. 

The OFPP Policy Letter No. 92-S does not provide any criteria for the contracting officer 
to justify taking such action in the face of OFPP's presentiy stated policy to •*malce past 
performance a major selecUon criterion in the award of contracts." See\ OFPP's May 
1995 Guide to Best Practices for Pa st Performance for implementing OFPP Policy Letter 
No. 92-5. 


2) y^eommended at lS.404feV Evaluation Factors and Sub/actors: 

Delete; "The rating method need not be disclosed in the solicitation. The general 
approach to evaluating past performance shall be described." Replace with "The details 
of the rating method, including the specific evaluation of past performance, shall be 
described in each solicitation, as set forth in 15.101-l(b)(l), Tradeoff Policies and 
15.101-2(bXl), Lowest Price Technically Acceptable Source SelecUon Process," 

The last sentence in Section (e) as proposed conflicts with the proposed language in 
15 101(bXl), Tradeoff Processes, which states. "[Ajll evaluation factors and significant 
subfactors that will flff"^ ^ enntraet awards and thg'r re^fttivg importsAce shall be clearly 
stated in the solicitation," and (2) "[t]he soliciUtion shall state whether evaluation factors 
other than cost or price when combined are significantly more important than, 
approximately equal to, or significantly less important to cost or price." The proposed 
language recommended for deletion in the FAR 15 Rewrite of 15.404(e) also conflicts 
with 15.101-2(bXl).^«'^»cc Technically Acceptable Source Selection Process. 

Recommended replacement language is consistent with the policy that the "source 
seleaion evaluation criteria be clearly stoted." 15.404(e). 


3) ^^^^^^^y^^^»^^^AC^^UY2Y^S. Proposed Evaluation-Past Performance Evaluation: 


The meaning of the first two sentences in the proposed regulation does not provide 
authority for contracting officers to use comparative past performance assessments 
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eliminate small businesses from the competitive range based on a negative past 
performance rating, nor docs 15 U.S.C. 637(bX7) and FAR Subpart 19.6 permit 
exclusion without first submitting the adverse finding to the Small Business 
Administration ("SB A") under the Certificate of Competency ("COC") Program. Past 
performance (capacity, tenacity, perseverance, integrity, etc.) by definition is one of the 
elements of the affirmative responsibility determination, and cannot be merged into 
technical evaluations that obscure other institutionalized Congressionally mandated 
statutory provisions to assist and protect small businesses from subjective detaminations 
of non-responsibility that are unsupported by the record and that result in elimination of a 
small business from being the recipient of an award. 

OFPP's authorization proscribes that it is Congressional Policy and the . .policy of the 
United States Government to promote economic, efficient and effectiveness in the 
procurement of property and services by the executive branch or the Federal Government 
by (2) establishing policies and procedures that encourage the consideration of offerors* 
past performance in the selection of contractors." 41 U.S.C. 409(14). However, the cited 
language of OFPP's authorizing statute does not in and of itself authorize use of past 
performance to expand the required affirmative responsibility determination to 
encompass a comparative process of determining as between offerors the degree to which 
one is the more responsible based on past performance. 

The proposed FAR 15 regulations must be fiilly harmonized with the Small Business Act 
and FAR 19 due to the proposed regulations* numerous conflicts, inconsistencies and 
noncompliance with existing FAR small business provisions and the Small Busings Act 
with its regulations. Unless this harmonization is made, or in the ahemative, OFPP 
requests a change in the COC statutory provisions and the other provisions affected in the 
Small Business Act, the resulting chaos will be left to Courts and/or the Comptroller 
General to resolve. In either alternative, small businesses will be put to great expense to 
resolve these conflicts due in part to the lack of attention to resolving those conflicts 
before the proposed FAR 1 5 regulations are issued in their final form. 

With the signing of Public Uw No. 103-355, the President's Executive Order charged 
the Administrator of OFPP to "identify major inconsistencies in law and policies relating 
to procurement that impose unnecessary burdens on the private sector and Federal 
procurement officiali. and, following the coordination with executive agencies, 
submitting necessary legislative initiatives to the Office of Management and Budget for 
the resolution of such inconsistencies." Executive Order No. 12818. Sec. 3(d). Oct 13 
1994. Clear direction is the preferable way to resolve the issues of past performance and 
small business. 

If OFPP on review considers the Small Business Act provisions to be inconsistent with 
FASA and FARA, and/or the implementing regulations, the Administrator is to imtiate 
authorized procedures to harmonize the statutes and regulations. Othei^se. OFPP 
implementing regulations are in direct conflict with the specific Congressional mandates 
in the Small Business Act. 
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If, on the other hand, OFPP wishes to make source selection decisions based on past 
performance, without conflicting with the Small BuMness Act, the recommended 
language may accomplish that worthwhile objective. 

4) ytPeommended at lS.40SfaV2^rin: 

The last sentence in lS.405(a)(2Xii) »ho»»W changed to read: 

» 

"The contracting officer may determine the relevancy of similar past perfonnance 
information if the limits of relevancy are fully set out in the soHciUtion.'* 

The Comptroller General decisions on past performance are decided on the degree of 
specificity of the source selection evaluation criteria. 

5) Recommended at IS 40SfaV2ViiiV 

The following should be added as lS.40S(aX2Xiu): 

"All offerors must be advised and given an opportunity to comment on any past 
performance information used by the contracting officer in any acquisition where 
the information resulu in the offeror's ranking or other quality qualificationa 
required under FAR 1 5 that may be the basis for the eli mination of the offeror 
from the competitive range and/or the award Cmcluding an award made without 
discussion 15.406(a)) if the offeror was otherwise qualified for such award. In the 
absence of notice to the offeror and with the opportunity to provide comments, the 
contracUng officer must identify for the record and exclude that adverse 
information from any source selection evaluation.." 

[Current (iii) becomes (iv); current (iv) becomes (v).) 
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IMmtechsystems 


July 10, 1997 


Alliant Techsystems kic Tel 612 331«I00 

600 Second StreerNE 
HopUns^MN 56343«B4 


General Service Adininistration 

FAR Secretariat (VRS) 

1800 F. Streets, NW. Room 4035 

Washington, D.C. 2040S 


FAR Counca, 

AVe appreciates the acquisition streamlining changes that the FAR Council has implemented 
under FASA 94 and are rccommendiDg under the proposed rule, FQAR Case 95-029. This 
proposal seeks to rewrite Federal Acquisition Regulation (FAR) Part IS, contracting by 
negotiation. Attached are our comments and recommendations in response to this proposal. 
Although our attached recommendations may seem insignificant compared to those sweeping 
acquisition refbnn changes, countless resources are v^asted by government and industry personnel 
debating this inteipretation of certain paragraphs of the FAR language. 

We thank you for the opportunity id submit these comments in response to the rewrite of FAR 


Manager, Cost Estimating 

Alliant Techsystems Inc. 

Defense S3^tcixis and Ammunitions Croups 

(612)931-6247 


Enclosure 


Part 15. 


Sincerely, 



JUL i 5 1997 
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FAR PART IS RFrOMMEXDATIONS 

15.501 Definitions 
• Cost or Pricing Data Paragraph 

Delete "Cost or pricing data may include parametric estimates of elements of cost or 
price, from appropriate validated calibrated parametric models" Add factual daU 
elements of parametric estimates." 

The revised wording would read as follows: 

i 

....such factors as: vendor quoUtions; non-recurring costs; factual data elements 
of parametric estimates; Information on .... That could have a significant bearing 
on costs. 

RationaJe: As with any estimating technique, only the factual information is considered 
cost or pricing data. Although is it encouraging for FAR to recognize parametric 
techniques, only the factual data, not judgmental data (parametric estimates) should be 
defined as cost or pricing data. The requirement for appropriately validated cahTsrated 
parametric models is an estimating systems requirement that could be more appropriately 
handled in the Defense Contract Audit Manual or in the DFARS section on Estimating 
Systems. 

15.504-1 Proposal Analysis Techniques 
• Paragraph (a) (2) 

Add the words "for all significant subcontracts*' 
The revised wording would read as follows: 

(2) Price analysis shall be used for all significant subcontracts when cost or pricing 
data are not required..... 



Rationale: The proposed rewrite eliminated the word -significant when referring to the 
preparation of price analysis on subcontracts where cost or pridng data is not required. 
This would mcrease the data to be provided and is contrary to the streamline process. 
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1S*S04-1 Proposal Analysis Techmques 
• Paragraph (a) (6) 

Add the words ^and the contractor's attention'' 
The rievbed wording would read as follows: 


(a) (6) Any discrepancy or mistake of fact.... shall be brought to the contracting 
ofTicer's attention and the contractor's attention for appropriate action. 

Rationale: Factual errors should not be considered part of the contracting officer's \ 
negotiation strategy. When they are concealed until negotiations, the contractor must , 
verify the error during negotiations, thus prolonging the negotiation process. The alleged 
error could be resolved prior to negotiations. The cuiient wording does not seem 
consistent with the IPT process. 


• Paragraph (g) (3) 

Add *'If an offer appears to include unbalanced pricing, the contracting officer shall 
contact the offeror to obtain an explanation and shall consider this explanation in 
determining the risk posed to the Government. 

The revised wording would read: 

(g) (3) If an offer appears to include unbalanced pricing, the contracting ofltcer 
shall contact the offeror to obtain an explanation and shall consider this explanation 
in determining the risk posed to the Government An offer may be rejected if the 
contracting officer determines.... 

Rationale: The proposed rewrite allows a highly subjective opimon to result in an offer 
being rejected or not considered without requiring the Government to ascertain if the risk 
is real or perceived; offeror^s should not be rejected because of differences caused by 
following their disclosed accounting practices. 
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15.504-3 Subcontract Pricing Consideration 

• Paragraph (b) (2) 

Delete the words "the price proposal" and add "their own cost or pridng data 
submissions" 

The revised wording would read as follows: 

(2) Include the results of these analyses in their own cost or pricing data 
submissions. 

Rationale: The requirement to obtain subcontractor cost or pricing data, to perform cost 
analyses and to submit subcontractor data appears a number of times in part IS. Each 
time it is stated slightly differently. It is not possible to obtain subcontractor cost or 
pricing data for every proposal in time to be submitted with the initial pridng proposal. 
In most cases the contracting officer, local oversight and the contractor agree that if the 
cost analyses are performed and the data are submitted prior to agreement on price the 
requirement is satisfied (reference table 15-2, Cost Elements, paragraph A.). In order to 
preclude local interpretations, it is recommended that the FAR requirements for 
subcontractor data be made consistent throughout part IS. 

• Paragraph (b) (3) 

Delete the words "price proposal" and add the words "cost or pricing data submissions". 
The revised wording would read as follows: 

(3) When required by paragraph (c) of this subsection, submit subcontractor cost 
or pricing data to the government as part of its cost or pricing dato submissions. 

Rationale: Same as 1S.S04-3 (b) (2) 

• Paragraph (c) (1) 00 

Delete the words "the pertinent cost or pricing threshold.*' change 10% to 20%. and add 
$5,000,000. 

The revised wording would read as follows: 

(c) (1) (ii) Both more than $5,000,000 and more than 20 percent of the prime 
contractor's proposed price, unless the contracting officer.... 

Rationale: The previous $1,000,000 threshold was raised ten times to $10,000,000; 
however the other thresholds of the pertinent cost or pricing data threshold (currently 
$500,000) or 10% were not adjusted. If the desired affect of the revised wording was to 
reduce the amouht of subcontracior cost or pricing data that is required to be submitted 
the remaining thrfesholds should be revised appropriatdy or the $10,000,000 change wfll 
have no positive impact on streamlining the process. 

1 
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15.504-3 Subcontract Pricing Consideration 
• Paragraph (c) (3) 


Change the word "shall" to "may" and add "in a similar contraoor format, or in the . 
format specified in the solicitation" 

The revised wording would read as follows: 

(3) Subcontractor cost or pricing data may be submitted in the format provided on 
Table 15-2 of 15.508, in a similar contractor format, or in the format specifled in the 
solicitation. ■, 

Rationale: With table 15-3 eliminated, provision should be made to allow the contracting 
officer to specify the format they believe is required to adequately evaluate the data. 
Contraaors should not be required to develop daia that is not required. 


Paragraph (c)(4) 

Delete the last sentence "The conttactor shall update. . . during source selection and 
negotiations." 

Rationale: This sentence is redundant to the first sentence and could be interpreted to 
require updates from "the earlier date agreed upon" to "the date of price agreement"; 
wUch would negate the benefit of cut-off dates. 


15.506-3 Documenting the Negotiation 
• Paragraph (a)(6) 

Add "the PNM should specifically identify the extent on which cost or pricing data 
were relied upon for each element of cost. General statements should be avoided" 

The revised wording would read as foDows: 

(6) If cost or pricing data were required, the PNM should speciflcally identify the 
extent on which! the cost or pricing data were relied upon for each element of cost. 
General statements should be avoided. The contracting oflicer ... 

Rationale: The contracting officer has many sources of data available to determine 
their position (IE: DCMC. DCAA, Independent cost analyses, contractor cost or 
pricing data. etc.). When contracting officers use blanket statements such as: "all cost 
or pricing dala was used or relied on", industry and government representatives waste 
resources trying to recreate the circumstances of negotiations years later. In many 
instances the Contracting Officer has moved on to another locatioa 
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15.S07>5 Estimating Systems 

• Paragraph (b) 

Add the words "the contractor's responses and the Admimstrative Contracting Officer's 
resotutioiT 

The revised woriding would read as foHows: 

(b) The auditor shall send a copy of the estimating system survey report, a copy of 
the official notice of corrective action required, the contractor's responses and the 
Administrative Contracting Officer's resolution to each contracting office... . 

Rationale: This would insure that the contracting officer receives the complete 
information on the ^gnificance and resolution of the deficiencies noted. 

Table 15-2 Instructions for Submitting Cost or Pricing Data 

• General Instructions, paragraph (3): 

Add the words: "on the proposal cover sheet" 
The revised wording would read as follows: 

You must clearly identify this data as "Cost or Pricing Data" on the proposal cover 
sheet 

Rationale: This would clarify that the phrase "Cost or Pricing Data" is only required on 
the proposal cover sheet and not on each page of a cost proposal submitted. 

• General Instructions, paragraph (4): 

Add the words "or otherwise directed by the RFP" 
The revised wording would read as foUows: 

(4) ....You must attach cost element breakdowns for each proposed line item, using 
the appropriate format prescribed in the "Format for Submission of Une Item 
Summaries"! section of this table, or otherwise directed by the RFP. 

Rationale: The RFP direction would override the format prescribed to in FAR. 
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Table 15-2 Instructions for Sobmitting Cost or Pricing Data 
• Cost Elements, Paragraph A. Materials and Services 


Add wording that allows for estimating techniques other than the detailed bottoms-up 
methodology. 

The revised wording would read as follows: 

"Materials - Provide a priced summary of the various tasks, orders, or contract line 
items being proposed and a description of the estimating method or technique used 
to estimate material costs. When the detaHed estimating method is used, provide a 
consolidated priced summary of individual material quantities included In the ' 
various tasks, orders, or contract line items being proposed and the basis for the ' 
pricing (vendor quotes, invoice prices, estimates, etc) Include raw materials, parts, 
components, assemblies, and services to be produced or performed by others. For 
all items proposed, identify the item and show the source, quantity, and price. 
When techniques other than the detailed estimating method are used, provide a 
detaUed explanation as to how the cost estimate was derived and furnish supporting 
data and documentation suitable for a detailed analysis of the proposed cost — " 

Rationale: Other estimating techniques have been widely used and accepted by both 
government and industry for years, however, this paragraph in the FAR specifies the 
requirements for the bottoms-up methodology only. 


• Cost Elements, Paragraph A 

Add: "When comparative price data exists" and "Bignificant" 
The revised wording would read as foOows: 

A. When comparative price daU exists, conduct price analyses of all signincant 
subcontractor proposals. 

Rationale: On new development and change order proposals, price analysis data will not 
exist. 

• Cost Elements, Paragraph A 
Add the word "submission^ 

The revised woijding would read as foBows: 

A. Submit the subcontractor cost or pricing data as part of your own cost or pricing 
data submissions as required in subparagraph A (2) of this table. 

Rationale: Samdas lS.504-3 (b)(2) 
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Table 15-2 Tnstnictions for Submitting Cost or Pricing Data 
• Cost Elemenlis, Paragraph A (2) 


Delete the words' 'the pertinent cost or pricing threshold," change 10% to 20%, and add 
$5,000,000 

The revbed wording would read as follows: 

A (2) Or purchase order that is the lower of either S10,000,000 or more, or both 
more than SS.odo.OOO and more than 20 percent of the prime contractor's proposed 
price. ; 

Rationale: The previous $1,000,000 threshold was raised ten times to 510,000.000; • 
however ,the other thresholds of the pertinent cost or pricing data threshold (currently 
$500,000) or 10% were not adjusted. If the desired affect of the revised wording was to 
reduce the amount of subcontractor cost or piidng data that is required to be submitted, 
the remaining thresholds should be revised appropriately or the $10,000,000 change will 
have no positive impact on streamlining the process. 


• Cost Elements, Paragraph A (2) 

Delete the word "source's" replace with the word "subcontractor's" add the words 
"As required by 15.504-3." 

The revised wording would read as follows: 

(2) ...Jn addition, provide a summary of you cost analysis and a copy of cost or 
pricing data! submitted by the prospective subcontractor in support of each 
subcontract,' or purchase order ; 

and 

(2) As required! by 15.504-3, analyze the cost or pricing data and submit the results 
of your analysis^ of the prospective subcontractor's proposal. When submission of a 
prospective subcontractor's cost or pricing data is required, — 

Rationale: This clarifies that subcontractor's cost or pricing data are required to be 
analyzed and sulinitted, when required by 1 5.504-3; but, interorganizational transfers, 
that are a make items (15.507-2). do not require cost analysis. To require cost analyses 
on interorganizaional transfers, would represent a new requirement, cause additional 
burden to contia[tors, protract the acquisition cyde time and could represent a conffict of 
interest. ' 


07/14/97 MON 18:26 FAX 

07-14-1937 05- 13PM flULIfiKT TEHSYYS fVR 


Table 15-2 Instrjuctions for Submitting Cost or Pricing Data 
• Cost Element, Paragraph A (2) 

Add an *V* to the word submission and delete the words: "as paa of your initial pricing 
proposal" 

The revised wording would read as follows: 

A (2) When suljmissioa of a prospective source's cost or pricing data is required, it 
must be indudetl along with your own cost or pricing data submissions. 

Rationale: Same as 15,504-3 Cb)(2) 


• Cost Elements, Paragraphs B. C»D 
Add the words: '"When the detailed estimating method is used 
The revised woilding would read as follows: 

A- Direct Labor. When the detailed estimating method is used, provide a time 
phased 

B- Indirect costs. When the detailed estimating method is used, indicate how...* 
C. Other costs. When the detailed estimating method is used list all... 

Rationale: Same as 15.508. Table 15-2, Cost Elements, paragraph A Material and 
Services. 
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July 14, 1997 



General Services Administration 
FAR Secretariat (VRS) 
Room 4035 

18th & F Streets, N.W. 
Washington, D.C. 20405 

Re: FAR CASE 95-029 

FEDERAL ACQUISITION REGULATION; PART 15 REWRITE 

The undersigned organizations and businesses comprising the 
Full and Open Competition Coalition ("FOCC") are pleased to 
submit these comments on the proposed rule published jointly 
by the Department of Defense ("DoD"), the General Services 
Administration ("GSA") and the National Aeronautics and Space 
Administration ("NASA") concerning the combined Phases I and 
II of the rewrite of Federal Acquisition Regulation ("FAR") 
Part 15 . This proposed draft of the rule was published in 
the Federal Register on May 14, 1997 (62 F.R. 26640) . 

The FOCC is comprised of more than 100 small business 
associations and corporations with an underlying membership 
of more than three million businesses. The FOCC is committed 
to ensuring that full and open competition remains the 
standard and guiding principle of the federal procurement 


These comments are intended to represent the views of both 
the small business community and large corporations and 
should be considered as such. The ability of small business 
to participate in the $200 billion spent annually by the 
federal government has been identified as a priority issue in 
1980, 1986 and 1995 at each of the three White House 
Conference on Small Business . Through the Small Business Act 
of 1953, Congress specifically stated that: "The Government 
should ensure that a fair proportion of the total purchases 
and contracts or subcontracts for property and services . . 

be placed with small business enterprises." Since the 
enactment of that important legislation, the percentage of 
federal contracts awarded to small business has hovered 
between 20.3% in 1967 to 22.2% in 1979 and 22% in 1995.' 

The small business community has consistently embraced 
streamlining the procurement process and made specific 


' Building the Foundation for a New Century . First Annual Report on Implementation of the 
Recommendations of the 1995 White House Conference on Small Business (1996) at 18; 
America's Small Business Ecor ^n^y Apenda for Action. Report to the President, White House 
Conference on Small Business (April 1986) at 76. 


system. 
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recoiranendations in the 1986 Conference report. The small 
business community is joined by larger corporations, however, 
when streamlining initiatives vest discretion in the 
contracting officer without appropriate guidelines and 
internal checkpoints to guard against erosion of full and 
open competition through the exclusion of valid proposals for 
vague efficiency purposes and the funneling of contract money 
on partisan or personal bases. 


SUMMARY 

Only a very small portion of the May 14 proposed rule d,s 
designed to implement provisions of the Federal Acquisition 
Reform Act, hereafter "FARA" (Public Law 104-106) . 
Moreover, there is no documented need for the proposed 
changes nor any study that concludes that these changes will 
result in the benefits claimed by the Office of Federal 
Procurement Policy. 

The FAR Council originally published the more narrow 
regulations directly related to the implementation of FARA in 
its proposed rule published July 31, 1996. The FAR Council 
subsequently asked for comments on the July 31 rule to be 
submitted by taking into account the expanded coverage in FAR 
Part 15 included in the Phase I rewrite of Part 15 published 
September 12, 1996. In response to public comments, the FAR 
Council further revised the Part 15 rewrite and published the 
new proposed rule on May 14, 1997. 

We appreciate the attention the FAR Council has given to 
private sector concerns. We specifically note that while 
some accommodation was made regarding our concern that 
efficiency was the driver for the- inclusion or exclusion of 
proposals in the competitive range, we maintain that the May 
14 proposed rule still is not consistent with FARA. Quite 
simply, rather than write the proposed rule in language 
tracking the statutory language and specific documented 
intent of Congress, the proposed rule in its various three 
drafts has employed creative, crafty, or contrary language in 
the regulations to enable the practice of full and open 
competition to be narrowed or unfairly whittled. 

We do not believe that the July 31, 1996, the September 12, 
1996 or the May 14, 1997 proposed rules are in compliance 
with FARA, but in fact, attempt to implement via regulation 
a competitive system specifically rejected by Congress. At 
a minimum, the competitive range provisions leave the basic 
determination of fair competition open to such wide 
discretion by the contracting officer that it will almost 
certainly at times lead to favoritism, political funnelling 


2 


of contract money, or the exclusion of valid and worthy 
proposals at the convenience of the officer. 

The balance of the May 14 proposed rule comprises Executive 
Branch initiatives to rewrite this critical chapter of the 
federal acquisition process. Several of these initiatives 
make beneficial changes to the federal acquisition process 
that we support. However, these limited number of beneficial 
changes remain overshadowed by provisions that upset the 
basic tenets of federal procurement policy. Thus, we do not 
support many provisions of this rule and once again cannot 
support the implementation of this rule and recommend that 
the rule not be adopted in its present form. In our vievj, 
the rule is inconsistent with FARA, will fundamentally alter 
the principles that are the foundation of the federal 
procurement system, and will have significant adverse 
consequences for all business, but particularly small 
businesses, that seek an opportunity to do business under the 
Federal Acquisition Regulations with federal agencies. 

Notwithstanding the assertions of the FAR Council in the 
Federal Register notice, we also strongly believe that the 
May 14 rule is a "major rule" under the definitions of the 
Congressional Accountability Act (5 U.S.C. Section 804) . The 
refusal to declare any of the three versions of the proposed 
Part 15 rule a "major rule" as mandated by the Small Business 
Regulatory Enforcement Fairness Act ("SBREFA") is a blatant 
attempt by the Office of Management and Budget ("0MB") to 
circumvent the statutory review and approval scheme enacted 
by Congress. Mr. Raines, Director of 0MB, has publicly 
stated that he believes the proposed Part 15 rule is 
necessary to streamline government and balance the federal 
budget. Therefore, the proposed rule must have an impact of 
$100 million or more on the economy and meets the criteria 
for a major rule. We urge the FAR Council to reconsider this 
important aspect of the rule-making process and urge the 0MB 
Office of Information and Regulatory Affairs to declare the 
proposed rule a major rule. 

We appreciate the recognition that this rule is a 
"significant regulatory action" pursuant to Executive Order 
12866 We applaud the improvement in the flexibility 
analysis performed pursuant to the Regulatory Flexibility Act 
on the May 14 rule. 

The Full and Open Competition Coalition believes that, if 
implemented as published, the proposed rule will lead to the 
following consequences: 

* Arbitrary discretion vested in contracting officers 
enable them to funnel money to favorite states or 


3 


contractors. 

* Piecemeal promulgation of regulations makes assessment 
of the impact of all the changes impossible. FAR Part 
15 and other FAR regulations are being issued in 
"pieces" so the total impact is impossible to assess. 

* Arbitrary discretion vested in contracting officer 
lowers incentives to increase competition, rather 
it offers an incentive to the contracting officer 
to decrease competition. 

* Moves the locus from the best possible 
price/quality of service or good to the best 
possible marketing of the contracting officer or 
the best "relationship" with the contracting 
officer. "Long term relationships" as such 
translate to favoritism. 

* The proposed rule upsets the basic tenets of the 
federal procurement process. Therefore it will 
lead to considerable litigation that would not 
have otherwise occurred and will be 
counterproductive to the Administrations' s efforts 
to reduce litigation. 


1. PRIOR RULEMAKING AND COMMENTS 

The FOCC submitted comments regarding the July 31 and 
September 12 proposed rules. On September 30, eight trade 
and professional associations, including many who are members 
of the FOCC, submitted extensive comments in opposition to 
the July 31 proposal. The September 12 proposed rule 
incorporated the same changes to the FAR in the proposed rule 
entitled "Competitive Range Determinations" published in the 
FPderal Register on July 31, 1996 (61 F. R. 40116). Since 
the subject matter and the proposed coverage of the two rules 
overlapped, on November 26, 1996, these concerns were 
reiterated in comments submitted by members of the FOCC on 
the September 12 rule. 


2. MAJOR RULE 

The proposed rule was not declared a "major rule" as mandated 
by the Small Business Regulatory Enforcement Fairness Act 
(SBREFA) . SBREFA specifically defines a major rule as any 
proposed rule which (1) has an annual impact on the economy 
of $100 million or more, (2) has adverse effects on 
competition, employment, investment, productivity, and 


innovation, oe (3) causes a major increase in costs or 
prices. Frank Raines, Director of the Office of Management 
and Budget, has specifically stated that the FAR 15 proposed 
rule is a necessary step to balancing the federal budget, 
thus admitting that the proposed rule will have a $100 
million or more impact on the economy. Yet his own 
department, 0MB, refuses to classify it as such. 

The Administration should declare the proposed rule a "major 
rule" as mandated by SBREFA. 


3. PORTIONS OF THE MAY 14 PROPOSED RULE ARE NOT j 
CONSISTENT WITH FARA 

As we indicated in our previous two comments submitted 
regarding the July 31 and September 12 proposed rules, the 
coverage under the May 14 proposed rule also fails to 
properly implement the two key provisions of FARA affecting 
competition and the competitive range determination. 
Likewise, the expanded coverage of the proposed rule fails to 
properly implement the statute, undercutting the bedrock 
procurement principle of full and open competition. 

Competitive Ranoe 

(1) The rule allows contracting officers to limit the number 
of proposals in the competitive range to those proposals 
"most highly rated." This would enable the contracting 
officer to only allow the top two proposals in the 
competitive range. 

FARA mandates that the contracting officer can limit "the 
number of proposals in the competitive range, in accordance 
with the criteria specified in the solicitation, to th$ 
greatest number that will permi t an efficient competition 
among tha offerors rated most hia hlv in accordance with such 
criteria ." The rewrite eliminates the requirement to include 
the "greatest number" of proposals in its primary definition 
of the competitive range, by stating that "the contracting 
officer shall establish a competitive range comprised of 
those proposals most highly rated. ..." 

Thus, the contracting officer can always limit the 
competitive range to as few as two proposals because the top 
two proposals would have the greatest likelihood of award. 
The Full and Open Competition Coalition recommends 15.406(c) 
be amended to read as follows: "(1) . • . Based on the 
ratings of each proposal against all evaluation criteria, the 
contracting officer shall establish a coitpetitive range 
comprised of all of those proposals most highly rated, \inless 
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the range is further reduced for purposes of efficiency 
pursuant to paragraph (c)(2) of this section." 

The use of the word "all" also has the advantage of 
establishing a "bright line" test that will be easy to apply. 
The proposed rule does not require a "bright line" test for 
determining the proposals with the greatest likelihood of 
award as those within the competitive range. Thus, the 
competitive range for proposals ranked 98, 96, 94, 92, 89, 
72, 70 could be drawn between 94 and 92 or between 92 and 89 
rather than between the "bright line" of between 89 and 72. 

Efficient Competition Provisions of FARA , 

The proposed rule fails to implement the provisions of 
"competition" as required by FARA. Section 4101 of FARA 
states, in part, that: 

"The Federal Acquisition Regulation shall ensure that 
the requirement to obtain full and open competition is 
implemented in a manner that is consistent with the need 
to efficiently fulfill the Government's requirements." 

The statement of the managers accompanying the conference 
report explains clearly that: 

"This provision [FARA Section 4101] makes no change to 
the requirement for full and open competition or to the 
definition of full and open competition." 

The proposed rule states that the "(2) . . . the contracting 
officer may determine that the number of most highly rated 
proposals that might otherwise be included in the competitive 
range exceeds the number at which an efficient competition 
can be conducted." Thus, instead of the FAR ensuring that 
the requirement of full and open competition is implemented 
in a manner consistent with the need to efficiently fulfill 
the government's requirements, the contracting officer is 
allowed to select procedures to meet this requirement. 

The Full and Open Competition Coalition recommends that 
15.406(c)(2) be amended to ensure that the contracting 
officer considers the greatest number of proposals most 
highly rated: "the contracting officer may determine that the 
greatest number of proposals that might otherwise be 
included. ..." 

The FAR should specify the factors to be considered in making 
efficiency determinations for purposes of the elimination of 
proposals from the competitive range. The FAR should also 
specify the documentation required when proposals are 
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eliminated for reasons of efficiency. The Pull and Open 
Competition Coalition recommends the addition of a definition 
for "efficient competition" in 2.101. The FAR could also 
require agencies to first streamline their procurement 
process, for example, utilizing electronic mechanisms, such 
as the SBA pilot initiative PRONET. Small business would be 
opposed, however, to mandated electronic submissions. Ssg 
discussion, infra , regarding Participation Through Electronic 
Contracting. Agencies should not be able to use lack of 
advance planning for the procurement to justify limiting the 
number of proposals in the competitive range. Ses FAR 
6.301(c). 

As written, the proposed rule works against market forces by 
eliminating proposals that would otherwise be competitive and 
considered but for "efficiency" reasons or contracting 
officer discretion. We recognize that the federal workforce 
is being reduced, and acknowledge that the downsizing of the 
workforce will also impact on the number of acquisition 
personnel available. In light of these reductions, we have 
previously supported legislation and regulations that will 
simplify the acquisition process, reduce unnecessary work on 
both the government's and contractors' part, and joined with 
efforts to streamline the acquisition process. Many of these 
actions have already been put into place. 

However, absent any definition or clarification of what is an 
"efficient procurement," this proposed rule vests unchecked 
discretion in the contracting officers ability to arbitrarily 
limit the number of proposals in the competitive range based 
solely on unfair factors, such as how the officer feels, how 
hard he/she wants to work on that procurement, or resources 
available to conduct the procurement (even summer/holiday 
vacation schedules) . 


4 . COMMUNICATIONS 

Prior to deciding the competitive range, the contracting 
officer can take into consideration an oral representation 
that is made in "communications" with offerors whose 
exclusion from or inclusion in the competitive range is 
uncertain. There is no requirement that the contracting 
officer talk to ail offerors in this range. Thus, a 
contracting officer could talk to one or a few and decide not 
to talk to the others similarly situated, thus precluding 
fair competition among these offerors. 

The Full and Open Competition Coalition recommends that the 
FAR require the contracting officer to hold communications 
with all such offerors before making a competitive range 
determination. Moreover, the contracting officer should be 
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specifically precluded from considering an oral offer to make 
one or more material modifications to a proposal if it is 
accepted in the competitive range. 


5. PAST PERFORMANCE 

Proposals may be eliminated from the competitive range based 
upon factors including "past performance . " The source of the 
past performance information does not have to be revealed. 
Thus, proposals could be eliminated by someone holding a 
"grudge" or by another competitor, and the blackmarked 
company would not be able to defend itself or rebut the 
allegations . 

The Full and Open Competition Coalition recommends the full 
disclosure to the offeror of all past performance 
considerations, including the percentage of weight given to 
the information, the sources, and a clear statement of what 
can be considered. The offeror shall be allowed to respond 
to any past performance information relied upon by the 
contracting officer or used to rank the offeror. The 
contracting officer should be prohibited from using any past 
performance information unless such information has been 
fully disclosed to the offeror and the offeror has had an 
opportunity to respond or comment upon such information. 

Use of Past Performance 

The Full and Open Competition Coalition ("FOCC") is concerned 
that offerors may be eliminated from the competitive range 
based on an adverse "past performance" record that they are 
unaware of or have not been given the opportunity to comment 
on as required by FAR 42.1503. 

To date, the contracting officers' use of past performance to 
eliminate offerors from the competitive range has raised the 
number of past performance protests to the Comptroller 
General to an estimated 100 per year, largely as a result of 
a lack of definitive regulatory direction to the contracting 
officer on the limitations of the use of past performance in 
the source selection process. 

A recent review reported in the Nash Cib inic Report (Vol. II, 
No 5 at page 70) questioned whether past performance 
evaluations were *fair," noting that as far as protesters 
were concerned, '"there are not many winners" due in part to 
the Comptroller General's narrow scope of review in holding 
that : 

[E] valuation of an offeror's past performance is a 
matter within the discretion of the contracting agency, 
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and we [the Comptroller General] will not substitute our 
judgement for the agency's so long as the rating is 
reasonably based and documented . ^ Mere disagreement 
with the agency's evaluation does not of itself render 
the evaluation unreasonable. 

H.L.C. Industries. Inc. . B-274374 (emphasis 
added), Dec. 6, 1996| and cases cited therein. 

There has been considerable controversy about OFPP's efforts 
to circumvent the SBA's responsibilities under the 
Certificate of Competency Act, where offerors are small 
businesses. i 

Past performance has always been a responsibility factor to 
be considered by a contracting officer in making the 
requisite ''affirmative" determination of responsibility. 
Under the regulations, anything short of an affirmative 
determination is a non- responsibility determination, and the 
offeror is not eligible for that award. There are no degrees 
of responsibility permitted under the regulations. While it 
is allowable to rank offerors based on their present 
technical capabilities, past performance is permissible in 
considering an award except where a small business is 
involved. Then, the statute and regulations require that all 
responsibility factors be referred by the contracting officer 
to SBA for a binding determination. The contracting officer 
cannot make or proceed with an award until SBA has acted. 
The Comptroller General's decisions support this process. 

Many of these Comptroller . General decisions have been 
characterized as being ''fact specific," that is, dependent on 
the specificity of evaluation terms in the solicitation and 
the quality, accuracy and relevance of the past performance 
information relied upon by the contracting officer to make 
the source selection decision. There is also concern whether 
the offeror was made aware of the adverse or incomplete 
record and had the opportunity to respond. 

The Comptroller General's decisions in granting or denying 
the protests revolved around the presence or lack of 
specificity in the solicitation's evaluation criteria, the 
use of price and past performance as a price-related factor, 
or when specifying "relevant" past performance, the cibsence 
of a definition of same or similar contract performance 
experience . 

In a recent decision on a protest involving past performance, 
the Comptroller General granted a protest where the RFP 
called for "demonstrated successful performance on similar 
efforts" and defined "similar experience" as "providing 
support to similar type mail and courier efforts and/or 
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administrative support service type efforts." The 
Comptroller General concluded that the agency had ranked two 
offerors high and as equal when one clearly did not have 
''similar" experience called for in the Statement of Work. 
The record indicated no ''identifying major strengths that 
would support such a rating for past performance." Oaden 
Support Services. Inc. , B-270012.2, March 19, 1996; B- 
270012.4, October 3, 1996, 96-2 CPD, H 137. 

The point to be made in the Comptroller General's "fact 
specific" decisions is that where the solicitation is 
specific and detailed in specifying the requisite significant 
and relevant past performance information to be evaluated, 
the Comptroller General's policy is to review that evaluation 
criteria spelled out in the solicitation to ensure the 
criteria were fairly applied in the protesting offeror's 
case. However, in a similar case, the Comptroller General 
has held that a contracting officer was not required to 
contact all five of the contracting officers that were given 
by the offeror in response to a solicitation request for past 
performance references. 

If the contracting officers follow the proposed regulations, 
the specificity issue may be resolved and would have the 
support of the Full and Open Competition Coalition. In two 
sections of the proposed regulations 15.403(b)(4) and 
15.505'(e) and (f ) , "all factors and significant subfactors 
that will affect contract award and their relative importance 
shall be stated clearly in the solicitation." 10 U.S.C. 
2305 (a) (2) (A) (i) and 41 U.S.C. 253a (b) (1) (A) , Seg Sec. 
15.204-5 (c) (emphasis added). The minimum requirement for 
evaluating past performance information is set forth in 
15.404 (f ) : 

(f) The solicitation shall also state, at a 
minimum, whether all evaluation factors other than 
cost or price, when combined, are— 

(1) Significantly more important than cost 
or price; 

(2) Approximately equal to cost or price; or 

(3) Significantly less important than cost 
or price (10 U.S.C. 2305 (a) (3) (A) (iii) and 41 
U.S.C. 253a(c) (1) (C) ) . 

The current proposed regulations provide that prior to 
establishing the competitive range, communications may be 
held with those offerors whose exclusion from, or inclusion 
in, the competitive range is uncertain (15.406(b)(1)) and 
"may" address "information relating to relevant past 
performance." The FOCC recommends this provision be amended 
to say "shall address any past performance information that 
may be used or relied upon by the contracting officer in 
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determining if the offeror will be included in the 
competitive range." 

Notice of Past Performance 

As presently drafted, the contracting officer is not 
required to advise the offeror of adverse past performance 
information during the selection process. FAR Subpart 
42.15 Contractor Performance Information requires 
contracting officer evaluation reports on every contract in 
excess of $1 million, with copies of the agency's 
evaluation, be provided to the contractor "'as soon as 
practicable after completion of the evaluation." j 
Contractors have a minimum of thirty (30) days to submit, 
comments, rebutting statements or additional information. 
Agencies shall provide for a review at a level above the 
contracting officer to consider the offeror's 
disagreements. The offeror's comments are required to be 
made a part of the contract file. However, the FOCC is 
concerned that the report could include biased and/or 
adverse or incomplete information that the contractor is 
unaware of and that could, at a later date, result in the 
offeror being eliminated from the competitive range without 
the offeror having had the opportunity to correct or 
contest such adverse or incomplete information. 

The FOCC is still concerned about the offeror not being 
aware of adverse past performance information. As 
presently drafted, Proposal Evaluation-Past Performance 
Evaluation provides that the ^'Government shall consider 
this [FAR 42.1503] information as well as information 
obtained from any other source when evaluating the 
offeror's past performance, [adding] the contracting 
officer shall determine the relevancy of similar past 
performance information." 15 .405 (a) (2) (ii) (emphasis 
added) . If the contracting officers follow these source 
selection procedures, the Comptroller General will have 
better guidance in reviewing protests involving past 
performance . 

Because of this justified concern, the FOCC strongly 
recommends that in the source selection process, the 
contracting officer be denied the use of any adverse past 
performance information that the offeror or bidder is not 
aware of or has not been given an opportunity to comment 
on. In those instances, the adverse information cannot be 
used for any purpose until the offeror has had a reasonable 
opportunity to provide all comments. This would apply to 
all acquisitions below or above $1,000,000. 

The FOCC remains concerned that the FARs also currently 
provide that the identity of the Government (and other) 
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sources of past performance information is not to be 
revealed. 

The FOCC believes strongly that without regulatory checks, - 
the adverse past performance information that the 
contractor is unaware of and has not been given the 
opportunity to refute is completely unacceptable. The 
Office of Federal Procurement Policy (OFPP) Administrator's 
responsibility is *'to provide guidance that include 
standards for evaluating past performance ... and other 
relevant performance factors that facilitate consistent and 
fair evaluation by all executive agencies." 41 U.S.C. 
405 (j) (1) (A) (emphasis added) j 

With regard to past performance, the drafters of the 
proposed regulations have failed to meet the prior standard 
of defining the contracting officers' authorities and 
accountability. The proposed use of past performance 
criteria which are largely subjective will only lead to 
confusion and uncertainty that is already adversely 
affecting small business Congressionally-mandated maximum 
participation in order to receive a ''fair share" of the 
procurement dollars. 


6. DISCUSSIONS 

Proposed FAR 1.102-2 (c) (3) fails to specify an acceptable 
standard to measure the performance of the federal 
acquisition system, or individual members of the 
acquisition team, such as contracting officers, regarding 
the treatment of actual and prospective contractors. The 
proposed rule allows very flexible discussions with 
offerors, and a contracting officer can treat offerors 
unequally in discussions. The new proposed rule is^ 
significantly worse than the previous version. It is vague 
and open-ended, without any clear parameters, even 
arbitrary and capricious. The Full and Open Competition 
Coalition recommends the following: 

(3) All offerors and contractors are entitled to fair 
treatment. Fair treatment requires that the members 
of the acquisition team abide by the solicitation and 
acquisition plan (if any) and comply with applicable 
laws and regulations in dealing with offerors and 
contractors. All offerors and contractors shall be 
treated fairly and impartially. 

The FOCC proposal represents an unambiguous standard of 
fair treatment and includes fixed standards against which 
to measure such treatment. In addition to providing a firm 
standard, inclusion of the reference to "applicable laws 
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and regulations" recognizes that offerors and contractors 
may be treated differently in certain circumstances to 
attain statutorily- sanctioned public policy objectives. 
For example, an individual procurement may be restricted to 
competition exclusively among a specified class of offerors 
or a specified class of contractors may be entitled to a 
higher rate of progress payments, for example, small 
businesses. 

In discussions, a contracting officer can disclose that an 
offer is too high or unrealistic based upon their own price 
analysis or "other reviews," enabling an officer to 
"suggest" that a lower price might win the award. The 
offeror can then adjust his price in submitting his revised 
proposal . 

The proposed rule does not retain the current FAR 
15-610(e){2) prohibition on "auction techniques." Proposed 
FAR 15.406(e)(3) prohibits the contracting officer from 
revealing "an offeror's price without that offeror's 
permission." The provision goes on, however, to authorize 
the contracting officer to communicate to an offeror that 
the government considers that offeror's price to be too 
high. 

When coupled with the discretion granted the contracting 
officer by proposed FAR 15.407 (Proposal revisions) to have 
multiple discussions with each offeror, the discretion 
provided by proposed FAR 15.406(e) (3), in practical terms, 
authorize "auctioning." The Full and Open Competition 
Coalition is adamantly opposed to granting, either directly 
or indirectly, the authority for a contracting officer to 
conduct a price auction among competing offerors. 

We do not believe that the government should be engaged in 
an "auction" when conducting source selections. The FOCC 
suspects the exclusion of the suction provisions were 
intentionally omitted from the Part 15 rewrite 
(particularly in light of the affirmative approval of such 
"auction techniques" in dealing with the September 6, 1966 
FARA proposed rule on simplified acquisition procedures) . 
The Full and Open Competition Coalition strongly urges the 
retention of the auction prohibition provisions in the FAR 
Part 15. 


7. INTERIM PROPOSAL REVISIONS 

The proposed rule does not ensure offerors equal time for 
interim proposal revisions. Although the new draft does 
require a common cut-off date for BAFO, it does not require 
equal time for all offerors to make interim proposal 
revisions. 15.208 allows late interim proposals and could 
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undercut fair competition. The contracting officer can^ 
talk more to one offeror and give him more time to submit a 
revised proposal. Thus, an officer could allow the 
preferred offeror more time to get his proposal "right" 
before requesting BAFO. 

Proposed FAR 15.407(b) permits a contracting officer, 
during the course of negotiations with an offeror, to 
request that offeror to revise its proposal to ''clarify and 
document understandings reached during negotiations." 
Under this authority, a "favored" offeror could be accorded 
multiple opportunities to revise its proposal after 
multiple discussions with the contracting officer. In . 
practical effect, the "favored" offeror would be accorded 
more opportunities to revise its proposal, while other 
offerors might be denied this opportunity. All offerors in 
the competitive range should be accorded an equal number of 
opportunities with equal time to revise their proposal. 


8. MULTI-STEP SOURCE SELECTION 

Proposed FAR 15.102 seeks to establish a multi-step source 
selection procedure which authorizes the buying agency to 
eliminate an offeror from further participation in the 
competition for the award of the contract (including the 
ability to even submit a full proposal) on the basis of an 
evaluation of "information" submitted in response to the 
"first-step solicitation." Commonly referred to as the 
"mandatory downselect" multi-step source selection, this 
proposal process would be in addition to the proposed 
advisory multi-step source selection process set forth in 
proposed FAR 15.202. Proposed FAR 15.102 should be deleted 
in its entirety. 

The multi-step source selection process in the proposed 
rule is a regulatory attempt to impose a mandatory 
downselect. This was specifically rejected by the Congress 
during the deliberation of the Committee of Conference 
between the U.S. Senate and House of Representatives 
Conference on the disagreeing votes of the two Houses 
regarding the provisions of the House-passed version of the 
National Defense Authorization Act for Fiscal Year 1996 
(H.R. 1530), which included an amended version of the 
"Federal Acquisition Reform Act of 1995," H.R. 1670. 

The legislative record pertaining to H.R. 1670 contains 
extensive discussion of the opposition of the small 
business community to such a multi-step source selection 
process, if it includes a "mandatory down-select 
component." See e>a. , "Small Business Participation in 
Federal Contracting: Assessing H.R. 1670, the 'Federal 
Acquisition Reforrn Act of 1995'", Part II, Hearing Record 
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No. 104-46 (August 3, 1995), Committee on Small Business, 
U.S. House of Representatives. The process becomes no less 
objectionable when implemented by regulation without any 
statutory basis. 

Section 15.202 provides the advisory downselect and should 
be the only provision for the multi-step source selection 
for competitive range determinations. This provision 
attains the objective of minimizing the burdens on offerors 
to make the business decision to submit a full proposal, 
after investing the time and effort to effectively remedy 
the weaknesses identified during the first phase. The Full 
and Open Competition Coalition further recommends that the 
government advise all offerors regarding their relative 
ranking in the procurement. 

The advisory downselect process puts the decision on 
whether to proceed in competition for the award squarely in 
the hands of the business, which is in the best position to 
determine its capabilities to compete for the contract. 
Revealing the offerors' rankings --a process already 
successfully in place in New York state -- would clearly 
help offerors decide whether to proceed in the competition. 

When the government takes the steps to provide a clear 
statement of its need (which is not an essential element of 
this rule or of the existing FAR) and the key evaluation 
criteria that it will use in making its award decisions, as 
well as notifies offerors of their ranking, we believe that 
interested offerors will make the most of that information 
by competing only where they believe they have a reasonable 
chance of success, or where they are willing to invest 
their own resources. 

Although paragraph (d) (2) (iii) of the proposed rule 
properly acknowledges that "advisory" downselects are not 
entitled to a debriefing pursuant to 15.805 and 15.806, we 
strongly recommend that language be included in this 
section of the proposed rule which encourages contracting 
officers to provide such de briefings in a timely manner 
wherever possible. Both the government and the private 
sector benefit from meaningful and timely debrief ings, even 
under circumstances such as here where the business person 
has made his or her own decision not to go forward in the 
competition. 


9. CHARGES FOR SOLICITATION SETS 

Section 15.205 allows agencies to charge for solicitation 
sets. In accordance with Section 8(i) of the Small 
Business Act (15 U.S.C. Section 637(1)), small business 
concerns are guaranteed access to copies of the 
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solicitation package, with certain exceptions. The 
proposal purports to authorize an agency to charge for such 
solicitation sets, if permitted by agency regulations. 
Section 8(i) of the Small Business Act specifically limits 
those charges to the cost of duplication. The Full and 
Open Competition Coalition recommends that this fee should 
be specifically stated in Section 15.205. 

10. PARTICIPATION THROUGH ELECTRONIC CONTRACTING 

Proposed FAR 15.203(c) permits the contracting officer to 
issue Request for Proposals (RFPs) and receive offerors' . 
proposals (and modifications and revisions to such 
proposals) using electronic commerce. FAR Part 15 does hot 
contain any explicit requirement that offerors can be 
recjuired to use electronic commerce methods, if the 
contracting officer selects electronic commerce as the 
preferred method of issuing the solicitatiofi and receiving 
responses. The FOCC is concerned, however, that two 
provisions in the proposed rule strongly imply that the 
offerors may be compelled to use electronic commerce. 
Proposed FAR 15.204-5 - Part IV (Representations and 
Instructions) authorizes the contracting officer to specify 
the required "format" for an offeror's response to a 
solicitation. Paragraph FAR 15.205(a) (issuing 
solicitations) limits the statutory right of a small 
business to be furnished a copy of any solicitation to 
those solicitations issued through "other than electronic 
contracting methods . " 

Given the failure of the procuring agencies to effectively 
implement the uniform Federal Acquisition Computer Network 
(FACNET) System and the growing proliferation of non- 
uniform procurement bulletin boards, the FOCC strongly 
recommends that paragraph 15.204(a) be modified to 
explicitly reserve the right of a small business offeror to 
obtain a solicitation and submit a proposal in a paper 
format. The buying agency is more likely to have ready 
access to the necessary computer hardware and software to 
print any needed copies of an electronic solicitation and 
could easily scan any small business paper-based offer into 
electronic format. 


CONCLUSION 

Based upon the foregoing, the proposed rule should be 
revised as discussed and recommended. We appreciate the 
changes made to date to the FAR 15 rewrite and the careful 
consideration the FAR Council has given to our concerns. 
We believe the proposed recommendations, if implemented, 
will enhance the proposed rule in such a manner as to 
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will enhance the proposed rule in such a manner as to 
ensure the integrity of the federal procurement process and 
the involvement of small business and all business in the 
competition for federal contracts, and will result in a 
streamlined procurement system. We emphasize, however, 
that our concerns go to the core tenets of the procurement 
process and that, absent the changes recommended, the 
proposed rule will immediately and detrimentally alter the 
certainty and integrity of government procurement. 

For these reasons, the proposed rule must be revised to 
conform to the minimal FARA changes that were enacted, to 
minimize diversion from the current FAR unless there is 
justification for doing so, to ensure the supremacy of the 
FAR as the uniform guiding rules of the federal procurement 
process, and to preserve full and open competition for 
government contracts. We also recommend that the FAR 
Council urge 0MB to declare the proposed rule a major rule 
under 5 U.S.C. Section 804 and publish a notice to that 
effect in the Federal Register . 

Thank you for your consideration of these views. 

Sincerely, 


American Gear Manufacturers Association 
American Movers Conference 
American Society of Interior Designers 
American Small Businesses Association 
American Subcontractors Association 
Associated Builders and Contractors, Inc. 
Computer & Communications Industry Association 
Household Goods Forwarders Association of America 
Minority Business Enterprise Legal Defense 

and Education Fund 
National Association of Perishable Agricultural Receivers 
National Association of Surety Bond Producers 
National Small Business United 
Small Business Legislative Council. 
Small Business Roundtable 
Society of Travel Agents in Government 
U.S. Chamber of Commerce 
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AMERICAN BAR ASSCKIATION Section of Public Contract Law 

Writer's Address and Telephane 

UOO Wilson Blvd. 
Suite 2000 

Arlington, VA 22209-2249 

(703)284^355 

(703) 525-6598^ Fax 


July 14,1997 



General Services Administration 
FAR Secretariat (MVRS) 
1 8th &F Streets, N.W. 
Room 4037 

Washington, D.C. 20405 

Re: Proposed FAR Part 15 Rewrite - Phases I and IT 
FAR Case No. 95-029 (62 Fed. Reg , 26 6491 

Dear Sir or Madam: 

On behalf of the Section of Public Contract Law of the American Bar Association 
("Section''), I am submitting comments on the above-referenced matter. The Public 
Contract Law Section consists of attorneys and associated professionals in private 
practice, industry and Government service. The Section's governing council and 
substantive committees contain a balance of members representing these three segments, 
to ensure that all points of view are considered. In tliis manner, the Section seeks to 
improve the process of public contracting for needed supplies, services and public works. 

The Section is authorized to submit comments on acquisition regulations under 
special authority granted by the Association's Board of Governors. The views expressed 
herein have noi been approved by the House of Delegates or the Board of Governors of 
the American Bar Association and, tlierefore, should not be construed as representing tlie 
policy of the American Bar Association. 

yNTR0ni)CT|O|V 

The Section, in its letter dated November 27, 1996, conmicntcd on Phase I of the 
FAR Rewrite. The captioned revised proposed rule reflects changes made as a result of 
public comments on Phase I as well as proposed changes in previously unpublished Phase 
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IT. The stated goals of the rewrite are "to infuse innovative techniques into the source 
selection process, simplify the process, and facilitate the acquisition of best value/* but lo 
do so without altering the full and open competition provisions of FAR Part 6. 62 Fed. 
Reg. at 26640. The Section appreciates the effort that has been made to accommodate 
concerns expressed in public comments, including those of the Section, on the initial 
rewrite of Phase L The drafters should be commended for their substantial efforts in 
striking a workable balance between the Government's need for flexibility and the 
equally important need for fair and equal of treatment of offerors. In any project of this 
magnitude, the need for fuither revisions should be expected, and the Section sets forth 
below its suggestions and concerns witli the cunrent version of the FAR 15 rewrite. 

In its comments, the Section has set forth proposed alternate text where it is 
needed. We have also responded to the FAR Coimcirs request for a more rigorous 
definition of ''neuti'ar' past performance rating. 

SPKCTFTC COlvrMRN TS 

Specific comments and recommendations on the proposed revisions are discussed 
in the following sections. 

Propo5ied FAR 2.101 - Definitions 

Proposed FAR 2.101 adds the following definition of Best Value: 

Best value means the outcome of an acquisition that, in the 
Government's estimation, provides the greatest overall 
benefit in response to the requirement. 

This definition is so broad that it bears no relationship to the traditional and well- 
established meaning of best value as that term has been used and interpreted. The initial 
FAR Part 15 Rewrite defmed best value as "an offer or quote which is most advantageous 
to the Government, cost and price and other factors considered." The Section expressed 
concern that this definition made inadequate reference to evaluating the proposals in 
regard to meeting the Government's slated requirements. Although the definition now 
references the •*rcquirement,'* it is so broad and general that it could be applied to almost 
any procurement, including one using the scaled bid process. Thus, the newly proposed 
definition of "best value** as proposed is essentially meaningless. 

Furthermore, the definition is susceptible to an interpretation never intended by 
the drafters- In essence, if "best value means the outcome . . . provides the greatest 
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overall benefit in response to the requirement " logic suggests that best value must be the 
best technical proposal, completely aside from price, because requirements typically refer 
to non-cost/non-price factors. It is not clear that a definition of best value is needed. 
However, if a definition of best value is to be included, it should be consistent with 
longstanding decisions of the GAO. The Section recommends that if a definition is 
maintained the defimtion be modified to reflect the traditional meaning of a trade-off 
process considering both cost or price and non-cost factors. The Section proposes tlie 
following: "Best value means the outcome of an acquisition that is most advantageous to 
tlie Government, considering the stated requirements, cost, price and other factors." 

Proposed FAR 15J01*2 - Lowest price technically acceptable source selection 

process (treatment as best value procurement) 

In its comments on the initial FAR Part 1 5 Rewrite, the Section expressed concern 
regarding the inclusion of the lowest price technically acceptable process in the general 
catcgoiy of best value. Tliis process is inconsistent with GAO and federal court 
precedent regarding best value procurements. Traditionally^ these decisions have equated 
best value with the greatest value method of source selection described in the current 
FAR 15.605(c), where the source selection authority can trade off the cost or price against 
the non-cost factors to select the proposal that represents the greatest value to the 
government. This process is now embodied in the ti'ade-off process described in 
proposed FAR 15.1 01 -L 

In a procurement where the selection criteria is lowest price, teclmically 
acceptable, however, the agency has already performed the essential cost- technical 
tradeoff before the solicitation is issued, rather than after proposals are received and 
evaluated. Yet, the proposed rule provides no rationale why the lowest price technically 
acceptable process must be considered as a best value procurement as that term 
traditionally has been used. The Section's previous comments identified areas where the 
lowest price technically acceptable approach, with its lack of a trade-off diuring proposal 
evaluation between price and non-price factors, was inconsistent with the wording of 
various sections of the FAR Part 1 5 Rewrite. One solution is to delete this process in this 
Part. Nevertheless, if the process is retained in Part 1 5, additional clarifications and 
modifications are required to avoid confusion and litigation. For example proposed FAR 
15.405(a) requires agencies in evaluating competitive proposals to "assess their relative 
qualities solely on Ihc factors and subfaclors specified in ihu solicitation.'* This is not 
applicable to the lowest price technically acceptable approach and proposed FAR 15.101- 
2 should be amended to reflect that FAR 15.405(a) docs not apply. The Section also 
recommends that proposed FAR 1 5.1 01 -2(a) be amended to state the circumstances in 
which the best value is expected to result from the selection of the lowest price, 
technically acceptable proposal. 
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Proposed Far 15.101-2 - Lowest price technically acceptable source selection 

process (treatment of past performance) 

The use of past performance as a non-cost evaluation factor in a lowest price 
technically acceptable offer process is problematic. Non-cost factors are to be evaluated 
on a pass/fail basis: either tlie offeror is acceptable or not. Accordingly^ the Section 
pointed out in its comments on the initial version of the FAR Part 15 Rewrite that past 
performance is required to be evaluated in a lowest price technically acceptable process 
and must be considered on a pass/fail basis. 

Although proposed FAR 15.101-2(b)(l) now specifically states that past 
performance wil l be considered as a non-cost factor, it does not address the situation 
raised by a neuti'al past performance rating. Proposed FAR 1 5.405(a)(2)(iv) generally 
attempts to address situations where a finn lacks relevant past experience by stating that 
the resulting neutral evaluation will not affect an offeror's rating, but it may affect its 
ranking. Thus, the solution for dealing with neutral performance ratings would be 
inapplicable to the lowest price technically acceptable process, where there is no ranking 
according to non-cost factors. See the discussion of the proper evaluation of "past 
performance'' under FAR 15.405(a)(2) infra . 


Proposed FAR 15.102 - Multi-step source selection technique 

The initial version included a comprehensive multiphase acquisition technique 
that encompassed both mandatory and advisory downselect procedures. The Section 
endorsed the use of the multiphase procurement technique^ indicating that it is currently 
being used successfully by vaiious agencies. Nevertheless, the Section also identified 
aspects of the proposed technique that may result in unfair treatment and failure of the 
Government to achieve the desired efficiencies. The present version has separated the 
mandatory from the advisory downselect procedures, including the latter (proposed FAR 
1 5.202) in a separate subpart deahng with solicitation procedures. Although the current 
version addresses some concems, others remain. 

The proposed FAR 15.102(b) now includes a requirement that the initial 
solicitation in a multi-step procurement identify tlie ultimate evaluation criteria to be used 
in making the final source selection decision. The Section in its comments on the initial 
version recommended the inclusion of both the evaluation criteria and the eval uation 
process in the initial solicitation. The evaluation process is an important consideration in 
whether a particular company decides to participate in an acquisition. Accordingly we 
recommend thai proposed FAR 15.102(b) be changed to read: "[t]he agency shall issue a 
solicitation that describes the supplies or services to be acquired, identifies the criteria 
and the evaluation process that will be used in making the source selection decision . . 
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Proposed FAR 15.102(b) requires that the solicitation disclose "all significant 
factors and subfactors/' This indicates that not all evaluation factors need be disclosed, 
and is inconsistent with the requirement elsewhere in the proposed FAR Part 15 Rewrite 
to disclose "all factors and significant subfactors*' in solicitations. See proposed FAR 
1 5.203(a)(4). Proposed FAR 1 5.1 02(b) is also inconsistent with the specific requirement 
in proposed FAR 15.404(c) that if a multi-step procurement is used, all evaluation factors 
must be disclosed. There is no offered explanation for limiting the disclosure of all 
evaluation factors in proposed FAR 1 5.1 02(b). Accordingly, the Section recommends that 
proposed FAR 15.102(b) be changed to require disclosure of "all factors and significant 
subfactors.** 

The initial version of the mandatory downselect technique required that sufficient 
infonnation be requested to constitute binding offers. This requirement is absent from 
the current proposed FAR 1 5.1 02. It is an appropriate minimum requirement for the 
initial proposals that should be included to ensure that initial proposals constitute binding 
offers. Tlie Section recommends that proposed FAR 15.102(b) require sufficient 
information in the initial proposals to make them binding offers. Otherwise, the 
mandatory downselect technique continues to allow for the submission of the same 
limited infonnation as in the initial version. Indeed the information required in the initial 
step of the mandatory procediues is the same limited information that the advisory 
procedures require. Sss FAR 15.202(a). Wliile recognizing the efficiencies to be gained 
by initially requesting less than a full proposal, the Section continues to believe that 
basing a mandatory downselect on such limited information raises significant concerns. 
The agency may not have sufficient information to conduct an analysis of the proposals 
that is both adequate and fair, and consequently this could potentially lead to an increased 
number of protests. 

In addition, downselects based on limited "qualification*' type information could 
lead to an improper prequalification process. Undue emphasis on qualification type 
information makes the process more like a basic responsibility detennination performed 
by the contracting officer. This could result in abuses such as attempts to bypass the 
protections for small business found in the Small Business Administration's Certificate of 
Compete]Tcy procedures. Therefore the Section continues to recommend that more 
information be required in the initial downselect step, including, for example, more 
teclmical infonnation about the offeror's actual proposal. 

Proposed FAR 15.103 - Oral presentations 

The present version dealing with oral presentations reorganizes but retains the 
essential language of the initial version. Nevertheless, two new paragraphs have been 
added that address concerns raised by the Section in commenting on the initial version. 
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The Section endorsed the use of oral presentations as a valuable tool in the source 
selection process. The Section, however, expressed concern over the use of oral 
presentations on key proposal infonnation without its being reduced to writing or 
otherwise recorded. For example, an oral presentation should not substitute for the 
resumes of key personnel, infonnation that is tradhionally reduced to writing. Tlie initial 
version of the oral presentation section encouraged oral presentations "to substitute for, 
rather than augment, written intbrmation/' SfiS initial proposed FAR 15.1 04(a). Without 
restrictions on the use of oral presentations, there may be an increased number of disputes 
over what the offeror actually proposed and the Government evaluated, and over the 
understanding of the parties regarding what is required for contract performance. 

Tlie cuiTent version adequately addresses these concerns by adding specific 
language in proposed FAR 15.103. Subsection (d) requires that the contiract file contain a 
record of the oral presentation to document what the Government relied upon in 
evaluating the competing proposals and making the source selection decision. Likewise, 
subsection (c) requires that when an oral presentation contains information that the parties 
intend to include in the contract as material terms and conditions, that information must 
be reduced to writing. The Section recommends that additional language be included ill 
subsection (c) to require that the written record of an offeror's oral presentation be 
promptly provided to the concerned offeror, if requested. 

Proposed Subpart 15.2 - Solicitation and Receipt of Froposais and Inforraation 

The Section's comments on proposed subpart 1 5.2 are essentially the same as its 
comments on tlie mitial version. 

With regard to proposed FAR 15.201(f) the Section supports the early disclosure 
of general infonnation about agency needs, but it is concerned that if such infonnation is 
released to an offeror and not made public in a timely fashion, the result may be an 
increased number of bid protests. The initial version of FAR 1 5.201(f) provided: "if 
Govermnent personnel disclose specific information about a proposed acquisition which 
is necessary for the preparation of proposals, that information shall be made available to 

the public as soon as possible, but no later than the next release of information " The 

current version deletes the phrase "but no later than the next release of information." The 
Section believes this change will encourage delay rather than promote timely disclosure 
of the infomiation in the conti'acting community. The Section proposes that either "but 
not later than the second business day following the initial release of the information'' or 
"but no later than the next release of the information" be inserted after "as soon as 
possible." Also, "possible" should read "practicable." 



07/16/97 


WED 10:14 FAX 202 501 4067 FAR STAFF QlOOS 


General Services Administration 
July 14, 1997 
Page? 

The Section supports the proposed rulers deletion of the Model Contract Format 
from subpart 15.203 and the proposal to ad the Model Conti'act Foraiat to the DFARS as 
a "lest." The Section, however, notes that the DFARS "test" may not be dispositive and 
could, in fact, lead to additional confusion. Tlie FAR seeks to provide a ^'single face to 
industry*' and use of a different contract fonnat by DoD or components of DoD could 
create signi ficant problems. Nevertheless, as noted in oxir prior Part 1 5 rewrite 
comments, a change should not be made to the Model Contract Format until it has been 
subjected to a cost/benefit analysis. 

With regard to the standard contract format, the subject of proposed subpart 
15.204, "basic agreements" and "shipbuilding (including design, construction and 
conversion), ship overhauls, and sliip repairs," wliich currently appear on the list of items 
in FAR 1 5.406-1 and are exempt from the uniform contract fomiat^ should be added to 
the list of items exempt from the standard conti-act fonnat in proposed FAR 15.204. 

Proposed FAR 15.207 (c) provides that "if a proposal received by the contracting 
officer electronically or by facsimile is unreadable to tlie degree tliat conformance to the 
essential requirements of the solicitation cannot be ascertained from the document, the 
contracting officer immediately shall notify the offeror to resubmit the proposal" at a time 
and by a method prescribed by the contracting officer. The Section believes tlie 
contracting officer should permit the resubmission of any portion of the proposal that is 
unreadable, not only when the proposal fails to demonstrate "confonnance to the essential 
requirements of the solicitation." To prevent abuse the offeror should be pemiitled to 
resubmit only the unreadable pages, not the entire proposal. The first sentence of 
proposed 1 5,207(c) should be rewritten as follows: "If any portion of a proposal received 
by the contracting officer electronically or by facsimile is imrcadablc, the contracting 
officer may notify tlie offeror to resubmit the unreadable portion of the proposal," This 
change should also be made to paragraph (d) of proposed FAR 52.215-5, "Facsimile 
Proposals." 

Proposed FAR 1 5.208 (c) provides: 

Late proposals, modifications, and final revisions may be 
accepted by the contracting officer provided- 

(i) The contracting officer extends the due date for 
all offerors; or 

(ii) The contracting officer determines in writing on 
the basis of a review of the circumstances that the lateness 
was caused by actions, or inactions, of the Govenmient; or 
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(ill) In the judgment of the contracting officer, the 
offeror demonstrates by submission of factual information 
that the circumstances causing the late submission were 
beyond the immediate control of the offeror. 

Although it is an improvement over the previous rewrite of FAR 1 5.207(b), 
subparagraph (iii) should be eliminated. The offeror must accept ultimate responsibility 
for ensuring that its proposal is delivered to the Government in a timely fashion and item 
(iii), especially the ambiguous phrase "immediate control," undemiines that requirement. 
Absent any Government fault, if one offeror is given additional time, the proposal cutoff 
date should be extended for all offerors. This change should also be incorporated into 
proposed FAR 52.212-l(f) and 52.215.1(c)(3). 

Proposed FAR 15.209(b) sets forth the exceptions to including in solicitations and 
contracts the provision at FAR 52.21 5-2, "Audit and Records-Negotiation.*' Tlie current 
FAR 15.106(b)(2) exempts solicitations and contracts "for commercial items exempted 
under 15.804-1" from the 52.215-2 requirement, which does not appear in the proposed 
1 5.209(b). The Section believes this exemption should be added lo the list of exemptions 
in proposed 15.209(b). 

Proposed FAR 15,202 - Advisory multi-step source selection 

Proposed FAR 15.202 is the advisory downselect portion of the previously 
combined downselect technique. The present version includes this section in the subpart 
dealing with solicitations. Thus it arguably could be used witli any solicitation, including 
a muUi-slep procurement under proposed FAR 1 5.1 02. Nevertheless, proposed FAR 
15.202(a) requests from each offeror similar information to what would be required 
under the mandatory multi-step source selection technique. As does FAR 15.102(b), 
proposed FAR 15.202(a) requests submission of ''statements of qualifications and other 
appropriate information (e.g., proposed technical concept, past performance, and limited 
pricing infonnation)," In certain instances, such as where the Government reasonably 
anticipates a large number of interested firms, an advisory down-select may be an 
appropriate way to minimize offerors* bid and proposal costs and the Government's 
evaluation processes. This would contemplate that the same infomiation not be required 
twice, but the initial advisory down-select would be based on materially less information 
tlian the next phase of the procurement. It would seem inappropriate and imduly 
burdensome to combine an advisory downselect process with a mandatory multi-step 
procurement and request essentially the same information twice. Accordingly, the 
Section recommends that the proposed regulation state that thcyuse of the advisory 
downselect procedure in a mandatory multi-step procurement lie prohibited where it 
would result in offerors being required to submit the same infomiation twice, but not in 
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those situations where the initial down-select is based on materially less information than 
that involved in the procurement's next step. 

Proposed Subpart 15.3 - Unsolicited Proposals 

The Section concurs with the proposed clarifications to the niles regarding 
"unsolicited proposals.'* Tliese changes will reduce misunderstandings regarding when a 
suhmission constitutes an "unsolicited proposal" and the Government's obligations with 
regard to it. 

The preamble to the proposed rule indicates the coverage on unsolicited proposals 
has been "revised to focus on submission of new ideas and concepts in response to Broad 
Agency Announcements, Small Busuiess Innovation Research Topics, Small Business 
Technology Research Topics, or Program Research and Development Announcements 
and to highlight the use of conunuiiications between industry and the Government." This 
quotation is somewhat misleading. Proposed FAR 1 5.301 defines an unsolicited proposal 
as "a written proposal that is submitted to an agency on the initiative of the offeror for the 
puipose of obtaining a contract with the Govenunent, and that is nol in response to a 
request for proposal, Broad Agency Announcement, Small Business Innovation Research 
topic. Small Business Teclmology Transfer Research topic. Program Research and 
Development Announcement, or any other Government-initiated solicitation or program." 
(Emphasis added.) Thus, the proposed revised definition of "imsolicited proposal" 
expands upon the exclusion of proposals submitted in response to "fonnal or informal 
Government requests" in the current FAR 15.501, to specifically exclude from 
consideration those proposals responding to the referenced programs. Proposed FAR 
1 5.302 further explains that it is the Government's policy to encourage submission of 
ideas in response to the above-mentioned programs and only when new and iimovativc 
ideas do not fall under topics publicized under these programs, may the ideas be 
submitted as unsolicited proposals. 

The proposed rule also adds the definition requirement that the proposal be for a 
"new or innovative idea." This addition is an extension of the requirement in the current 
FAR 15.502(c)(1) that unsolicited proposals must be "innovative and unique." 

The definition of ^^advertising material'' has also been revised to more properly 
reflect the tiiie nature of advertising and to indicate that services as well as supplies may 
be the subject of advertising. The distinction between "advertising material" and an 
'*imsolicited proposal" can be critical. Several bid protests have involved this issue. 1^he 
Government may freely disclose information contained in ^'advertising material;" an 
"unsolicited proposal" is subject to the infomiation discloswe prohibitions in FAR 
15.308 and 15.309. The revised definition replaces "designed ... to detemiine the 
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Government's interests in buying these products" (which in many cases, would not be 
Irue advertising but rather marketing inlelhgence), with "designed to stimulate the 
Government's interests in buying such products or services/' a more appropriate indicator 
of advertising. 

Proposed FAR 15.404 - Evaluation factors and subf actors 

Tlie text of proposed FAR 15.404 is internally inconsistent and conflicts witli 
other sections of the Rewrite. As indicated earlier the requirement in proposed FAR 
1 5.404(c) is inconsistent with 1 5.1 02(b). The Section recommended tliat proposed FAR 
1 5.1 02(b) be changed to reflect the requirement throughout the FAR 1 5 Rewrite to 
disclose in the solicitation **all factors and significant subfactors'' that will be used to 
evaluate the proposals. Nevertheless, proposed FAR 15.404 (c) is also inconsistent with 
these other sections in that it requires disclosure of **all factors and subfactors." To be 
consistent with the rest of FAR 1 5.404 and 1 5.203(a)(4), proposed FAR 15.404(c) 
should be changed to read "all factors and significant subfactors." 

Proposed FAR 15.405 - Proposal evaluation 

The Section raised several concerns about the initial version. For example, the 
initial wording appeared to allow an agency to take into accoimt the relative qualities of 
the proposals at the same time the agency is evaluating each proposal against the 
announced evaluation criteria. The current version responds to this concern in proposed 
FAR 15.405(a) by specifying that an agency must first waluate each proposal against the 
announced evaluation criteria and then "assess their relative qualities.'* 

The Section also cautioned that the initial version allowed cost information to be 
provided to members of the technical team. The present version of proposed FAR 
15.405(a)(4) retains the earUer language without modification. This provision would 
reverse the practice of keeping cost data from the technical team to ensure proper focus 
on the technical merits wifliout being influenced by cost considerations. Typically cost or 
price has been separately evaluated, and that evaluation combined with the technical 
evaluation is considered for the first time in an integrated process at the SSEB level. 

No rationale has been presented for overturning tliis approach. As suggested in 
the Section's earlier comments, allowing the technical team members to have access to 
cost data after they complete their technical evaluation against the technical requirements 
in the solicitation could benefit the source selection process. This might be helpful 
especially in estimating the cost impact of understated technical effort or additional 
testing or development identified by the government technical cvaluators. Moreover, 
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providing cost data after the completion of the technical evaluation would not lead to any 
significant inefficiencies in the evaluation process. Accordingly the Section reiterates its 
earlier recommendation that language be added to proposed FAR 15.405 restricting 
access to cost data by the technical evaluators until after the technical evaluation is 
complete. 

Proposed FAR 15.405(a)(2) - The Proposed Past Performance Evahiation 
Requirement Should Be Amended To Better Address ^Relevance^ and ''Neutrality'^ 
And To Prevent The Use of Past Performance As A Price Related Factor 

The Section commends the expanded guidance on the consideration of past 
performance in Ihe proposed regulation. This builds upon the guidance in current FAR 
1 5.605(b) and further implements OFPP Policy Letter No. 92-5, Past Performance 
Information. Sss 58 Fed. Reg. 3573 (January 11, 1993). Some of the problem areas 
discussed in the Section's November 27, 1996 comments have been addressed in the 
revised proposed regulation. Neveilheless, certain issues remain that require further 
attention. 

Proposed FAR 15.405(a)(2)(iv) provides that "[fjirms lacking relevant past 
pevfonnance histoiy shall receive a neutral evaluation for past performance,'* The 
proposed regulation states further: "A neutral evaluation is one that neither rewards nor 
penalizes offerors without relevant past perfonnance history (41 U.S.C. 405)." In 
addition the proposed regulation provides that: 

[w]hile a neutral evaluation will not affect an offeror's 
rating, it may affect the offeror's ranking if a significant 
number of the other offerors participating in the acquisition 
have past perfoimance ratings eitlier above or below 
satisfactory. 

The Section believes that tills "neutrality" provision requires fiirtlier clarification. If an 
offeror lacks relevant past performance history it remains unclear whether the offeror 
(a) is not to be rated in this area, (b) is to receive a moderate rating or (c) is to be 
assigned the average rating of other offerors. If the offeror does not receive any rating 
in the past performance category, this would appear to violate the CICA requirement 
that agencies evaluate all offerors in accordance with the stated evaluation criteria. 
Given the emphasis agencies are placing on past performance as an evaluation criteria, 
further guidance should be provided regarding neutral past performance evaluations. 
Ses, Szg.., Al!3Sa:i£3JLClQn^^ B-275057.2, March 5, 1997, 97-1 

CPD 1 105 (Past performance constituted 80 percent of the scored, non-price 
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evaluation criteria); DIGICON Corp. , B-275060 ct al., January 21, 1997, 97-1 CPD If 
64 (Past performance was the most important evaluation criteria). 

The FAR Council has requested suggestions from the public for a **more 
rigorous" definition of what constitutes ^Vieutral" past performance, Tiae Section 
proposes that the following language be considered for insertion as FAR 15.405(a)(2)(v): 

A **neutral" past perfoimance rating shall be used for 
offerors that do not have any relevant past performance. 
An offeror whose predecessor companies, relevant 
affiliates, key personnel or major subcontractors have 
relevant past perfomiance information shall not receive a 
"neutrar' past perfomiance rating but shall receive a rating 
appropriate to such paTty(ies). 

GAO has held that where an offeror has no relevant past performance an 
"unknown" past performance rating, characterized by the solicitation as "neutral and 
acceptable " is not objectionable. Hughes Gcorgiia. Inc. . B-272526, October 21, 1996, 
96-2 CPD It 151 . See also, ExcaHhur Systems. Inc. . B.2720t7, July 12, 1996, 96-2 CPD 
f 13 (Agency could properly award the contract to a lower-priced offeror with no past 
performance history where solicitation provided that price alone would be considered in 
evaluating firsl-time offerors). In Excalibur Systems ^ a **neutral" past perfoimance rating 
equated to "green/low risk.'* Under the RFP evaluation scheme a green rating was only to. 
be given gi:eater weight when compared to a red or yellow rating, and was not to be given 
greater weight when compared to an offeror's insufficient data rating. In other words the 
evaluation scheme was intended to differentiate between those offerors with good past 
perfomiance and those with less than good past performance. GAO found this scheme 
reasonable and stated: 

the use of a neutral rating approach, to avoid penalizing a 
vendor without prior experience and thereby enhance 
competition, does not preclude, in a best value 
procurement, a determination to award to a higher-priced 
offeror with a good past perfonnance record over a lower- 
cost vendor with a neutral past performance rating. 

Fxcalihur Systems, supra, 96-2 CPD 1 13 at 3. 

In addition, as noted above, proposed FAR I5.10l-2(b)(l) now states that past 
perfomiance will be considered as a non-cost factor. The Section previously commented 
that under the lowest price technically acceptable process, the past perfonnance 
evaluation should be limited to a "pass/fail" rating. Proposed FAR 15.101-2(b)(l) still 
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does not address the problem raised by a neutral past perfonnance rating. If all of the 
offerors have some relevant past performance history, then use of past performance as a 
pass/fail factor under the lowest price teclinically acceptable process would not be 
objectionable. The problem arises where an otherwise acceptable offeror has no relevant 
past performance history. 

The pass/fail scheme required or non-cost factors under the lowest price 
technically acceptable process is inconsistent with proposed FAR 15.405(a)(2)(iv), which 
requires thai offerors lacking relevant past performance history be provided a ^'neutral" 
evaluation on past perfonnance. The "pass/fail" evaluation scheme can never constitute 
or pennit a "neutral" evaluation, because it requires cither an affirmative determination of 
relevant past experience denoted by a **pass,'' or a negative evaluation of past 
performance denoted by a "fail." Deliberately chposing not to grade past performance for 
certain offerors lacking a past performance history is not a neutral evaluation. Rather, it 
is, in effect (1) a relaxation of the solicitation requirements for the offeror lacking a 
relevant past performance history (and, accordingly, a violation of 10 U.S.C. 2305(b)(1) 
and 41 U.S.C. 253b(a)), and (2) an added risk, and possible penalty, for offerors with 
relevant past performance histories. 

The Section previously noted a problem regarding the "relevance^* of the past 
performance information. Proposed FAR 15.405(a)(2)(i) states: *The currency and 
relevance of the information, source of the information, context of the data, and general 
trends in contractor's perfojTOance shall be considered." Similarly, proposed FAR 
1 5.405(a)(2)(iv) refers to a neutral evaluation for firms lacking ^'relevant" liistoiy. 

Additional regulatory guidance was provided in revised proposed FAR 
15.405(a)(2)(5ii), which states: 

The evaluation may take into accoimt past performance 
information regarding predecessor companies, key 
personnel who have relevant experience, or subcontractors 
that will perform major or critical aspects of tlie 
requirement Such information may be relevant to the 
instant acquisition. 

The additional guidance provided by proposed FAR 15.405(a)(2)(iii), however, 
addresses only a few of the problematic simations created by the issue of **relevancy " 
of past performance. 

GAO has sustained several recent protests regarding the contracting agency*s 
application of "rclcvanf infonnation. For example, in ST Aerospace EngLiTies_Bb SLJLtd.. 
B-275725, March 19, 1997, 1997 WL 223977 (C.G.), GAO sustained a protest where the 
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agency eironeously downgraded the protester on the basis of negative past performance 
of its affiliate. Tlic record did not establish the relevance of the affiliate's past 
perfonnance to the RFP requirements, and because the affiliate's negative past 
performance was the delerminative factor in the agency's decision not. to award to the 
protester, the agency^ s failure to raise the issue during discussions was mreasonable. Tn 
Qgden Support Services. Inc., B-27001 2.4, October 3, 1 996, GAO sustained for a second 
time a protest alleging that the Central Intelligence Agency improperly evaluated an 
offeror's past performance because il applied an unreasonably broad definition of 
''similar experience.'' GAO noted: "Since the RFP indicated that the proposals would be 
qualitatively evaluated, it follows that a proposal reflecting more relevant successful past 
performance should be rated higher than a proposal reflecting clearly less relevant past 
performance." SSS alsii, NavCom Defense Electronics, Inc. > B-276163, May 19, 1997, 
1997 WL 279140 (C.G.) (Agency unreasonably assigned low perfonnance risk ratings to 
both offerors; there was no reasonable basis for the agency's determination that the 
awardee's demonstiated perfomiance was the "same" as or **similar" to tlic solicitation 
requirements for which protester was the incumbent contractor). 

The difficulties agencies have experienced in detemiining what constitutes 
"relevant" infomiation suggest that additional guidance is needed in this area. Proposed 
FAR 15.405(a)(2)(ii) provides that "the contracting officer shall determine the relevancy 
of similar past perfonnance infomiation," The Section reconuncnds that proposed FAR 
1 5.404(d)(3) be amended to require the contracting officer to include in the solicitation a 
definition of "relevant past performance" based on the particular RFP requirements. 

The Section previously recommended that proposed FAR 15.405(a)(2) be 
clarified to indicate that past performance may not be used as a cost or price-related 
factor, even when delays due to performance problems can be reduced to quantifiable 
costs. The Section again urges that an express prohibition against the use of past 
performance as a cost or price-related factor be included in proposed FAR 1 5.405(a)(2). 

Some agencies have proposed that such use of past performance as a cost or price- 
related factor is appropriate. See 60 Fed. Reg. 57691 , 57692 (Nov. 1 7, 1995)(proposed 
DFARS Part 214 coverage allows contracting officers to quantity past performance as a 
price-related factor in sealed bidding procurements). It is difficult to envision a rational 
basis for a specific price decrement as an appropriate "downgrade" for an offeror's 
potential perfonnance on a contemplated contract due to questioned cost liistory on 
different contracts. Accordingly, permitting past performance to be used as a quantified 
cost or price-related factor is not sound and should be expressly prohibited in proposed 
FAR 15,405(a)(2). Rather, the past perfonnance information must be considered under 
the non-cost or price-related factors. Of course, if an offeror has negative past 
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performance history related to questioned costs on different contracts^ that infomiation 
could be taken into account under the past perfonnance factor. 

Proposed FAR l$.406(b) - Communications With Offerors Before Establishment Of 
The Competitive Range 

Proposed FAR 15.406(b) replaces the initial proposed FAR 15,407(b). The 
present version addresses many of the concerns the Section expressed with respect to the 
initial version. For example, the Section's November 27, 1996 comments reconmiended 
that offerors be permitted to address past performance information in pre-competitive 
range communications if the information could affect their inclusion in the competitive 
range. The proposed rule expressly permits past performance information to be addressed 
in prc-conipetitivc range communications. Proposed FAR 15.406(b)(3)(ii). 

The Section also expressed a conccm that imdcr the initial version an agency was 
not required to conduct pre-competitive range communications with all offerors, yet the 
infomiation obtained in such communications could be used in the evaluation of 
proposals. Tlius the Section's November 27, 1996 comments noted that the proposed rule 
might afford agencies an opportunity to coach favored offerors to improve their proposals 
or to ignore disfavored offerors to justify their exclusion from the competitive range. 

The present version of the proposed rule addresses this concern by limiting pre- 
competitive range communications to those offerors whose exclusion from, or inclusion 
in, the competitive range is uncertain. FAR 15.406(b)(1). The proposed rule also 
clarifies thai pre-competitive range communications shall not be used to cure proposal 
deficiencies or materially alter proposals. FAR 15.406(b)(2). These changes should 
significantly curtail the opportunity for an agency to improperly favor one offeror or 
disfavor another offeror. 

Nevertheless, even under the present version, there is room for unequal treatment 
or offerors. Although the rule limits pre-competitive range discussions to offerors whose 
exclusion or inclusion in the competitive range is uncertain, it does not require the agency 
to have such discussions with all similarly situated offerors. The Section tlierefore 
rcconmicnds that proposed FAR 15.406(b)(1) be revised to read as follows: 

If a competitive range is to be established, these 
conununications 

(1 ) May only be held with those offerors whose exclusion 
from, or inclusion in, the competitive range is uncertain; if 
such communications arc held, they will be held with all 
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offerors whose exclusion from, or inclusion in, the 
competitive range is uncertain; 

Proposed FAR 15.406(c) - Competitive Range 

Proposed FAR 1 5.406(c) replaces the initial proposed FAR 15.406.1/ The present 
version addresses the Section's comments on the initial version by eliminating the 
provision pemiitting the agency to identify m the solicitation either the actual number or 
an estimate of the number of offers that will be included in the competitive range. For the 
reasons disciissed in the Section's November 27, 1996 comments, the Section believes 
that this change eliminates an inconsistency with the Federal Acquisition Refomi Act 
(FARA), and therefore the Section applauds the change. 

The present version also incoiporates changes that appear to track the language of 
FARA conceming the proposals that should be included in the competitive range. 
However, the Section believes that the revised changes still may be inconsistent with the 
language and intent of FARA, 

Section 4103 of FARA permits an agency to limit the competitive range "to the 
greatest nimiber that will permit an efficient competition among the offers rated most 
highly in accordance with'* the evaluation criteria in the solicitation, 10 U.S.C. 
§ 2305(b)(4)(C); 41 U.S.C. § 253b(d)(2) (emphasis added). The purpose of this provision 
was to allow agencies to limit the size of the competitive range if necessary to conduct an 
efficient competition, Li so doing, however, an agency is required to select the 
competitive range from among the offers most highly rated. In other words, if tlie agency 
does not have efficiency concerns arising from the number of offerors in the competitive 
range that would otherwise be included, it may not limit the competitive range only to the 
most highly rated proposals. 

The proposed FAR 1 5.406(c)(l ) provides that "[b]ased on the ratings of each 
proposal against all evaluation criteria* the contracting officer shall establish a 
competitive range comprised of those proposals most highly rated, unless the range is 
further reduced for purposes of efficiency " This provision appears inconsistent with 


1^ Tlie initial version, as well as the present version also replaces proposed FAR 
15.609, published in the July 31, 1996 Federal Register and assigned FAR Case No. 
96-303. 
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FARA in that it would allow an agency to liniit the competitive range to the "most highly 
rated" proposals regardless of efficiency considerations. The Section believes that this 
could result in a restriction on the size of tlie competitive range beyond what FARA 
intended. 

For this reason, the Section recommends that proposed FAR 15.406(c)(1) and (2) 
be revised to read as follows: 

(1) Agencies shall evaluate all proposals in accordance 
with 15.405(a), and, if discussions arc to be conducted, 
establish the competitive range. Based on the ratings of 
each proposal against all evaluation criteria-, the contracting 
officer shall establish a competitive range comprised of all 
proposals that have a reasonable chance of being selected 
for award, unless the range is further reduced for piuposes 
of efficiency pursuant to paragraph (c)(2) of this section. 

(2) After evaluating all proposals in accordance with 
15.405(a) and 15.406(c)(1), the contracting officer may 
determine that the number of proposals that might 
otherwise be included in the competitive range exceeds the 
number at which an efficient competition can be conducted. 
Provided the solicitation notifies offerors thai the 
competitive range can be limited for purposes of efficiency 
(see the provision at 52.21 5-1 (f)), the contracting officei' 
may limit the number of proposals in the competitive range 
to the greatest number that will permit an efficient 
competition among the most highly rated proposals (10 
U.S.C. 2305(b)(4)(C) and 41 U,S.C, 253b(d)(2)). 

Proposed FAR lS.406(d) - Communications With Offerors Alter Establishment Of 
The Competitive Range 

Proposed FAR 1 5.406(d) replaces the initial proposed FAR T 5.407(c). The 
present version addresses most of tlie Section's concerns with the initial version. For 
example, the present version eliminates the prohibition on discussing deficiencies relating 
to past perfonnance on which the offeror already has had an opportunity to comment. 
The present version also eliminates the language permitting an offeror to confirm 
agreements reached during discussions in proposal revisions before contract award 
(which presumably could be submitted after the offeror has been selected for award). In 
this regard the Section commends new proposed FAR 15.407(b), which requires that all 
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offerors be given an opportunity to submit a final proposal revision at the conclusion of 
discussions. This rule should substantially mitigate Hie potential inefficiencies and 
imfaimess that could have occurred imder the initial version, which permitted the agency 
to selectively request proposal revisions from offerors. 

There are, however, some remaining concerns. Under the cun'ent regulation, the 
purpose of such discussions is to identify deficiencies in a proposal and resolve 
uncertainties and mistakes. See FAR 15.610(c). Under proposed FAR 15.406(d)(3), 
however, the apparent purpose of discussions is to assist offerors in enhancing their 
potential for award. 

The Section is concerned that these provisions create a subjective process that 
affords opportunities for unequal treatment and technical leveling. Unlike the current 
rule, which attempts to create objective criteria for conducting discussions by limiting the 
content of discussions to clearly defined topics, the proposed rule would permit an agency 
to discuss virtually any topic even areas of a proposal that already arc highly rated - 
that would permit an offeror to improve its standing. Given the subjective nature of the 
process, the agency might not be required to discuss similar areas of proposals submitted 
by other offerors, which could result in unequal treatment Further, although proposed 
FAR 1 5.406(e) prohibits technical levehng, the broad scope of discussions pennitted by 
the proposed rule creates a greater risk of intentional or inadvertent technical leveling. 

The Section therefore recommends that the proposed rule be modified to limit the 
scope of discussions to the topics permitted in the current version of the FAR, but 
nevertheless to encourage offerors and Government personnel to communicate during 
discussions to ensure that all parties have a clear understanding of how the proposal is 
perceived and the areas m which it could be improved. Specifically, as currently 
provided in FAR 15.610(c), discussions should advise offerors of deficiencies, attempt to 
resolve uncertainties in the proposal, and resolve suspected mistakes by calling them to 
the offeror*s attention. Continued objective treatment of these topics, balanced with the 
need to provide offerors with sufficient infomiation, will require an agency to treat all 
offerors equally and minimize the potential for unfair treatment. 

Proposed FAR 15.406(c) - Limits on Communications 

Proposed FAR 15.406(c) replaces initial proposed FAR 15.407(d). The proposed 
rule addresses one of the Section's concerns with the initial version by making clear that 
an agency may not reveal to one offeror another offeror's unique technology, innovative 
and unique uses of commercial items, or any information that would compromise an 
offeror's intellectual property. Proposed FAR 15.406(e)(2). Nevertheless, otlier than this 
change, the present version is virtually identical to the initial version. Accordingly, the 


07/16/97 WED 10:20 FAX 202 501 4067 


FAR STAFF 


i|020 


General Services Administration 
July 14, 1997 
Page 19 

Section attaches a copy of its November 27, 1996, comments on FA.R Case No. 95-029, 
which address the initial version of the rule at pages 25-27, 

Proposed FAR 15.5 - Contract Pricing 

The Section generally welcomes the changes in proposed FAR 15.5, which 
. consolidates the provisions of current FAR 1 5.7 Make-or-buy programs, FAR 15.8 
Contract pricing and FAR 15.9 Profit. With respect to the provisions conceming 
proposal analysis, for example, the rev^ite would eliminate the unnecessary definition of 
temis in current FAR 15.801, add a definition of cost realism analysis to proposed FAR 
15.504- 1(d), and generally improve the organization and readability of the description of 
proposal analysis, while making clear that the goal of proposal analysis is to obtain a "fair 
and reasonable" price. 

Tlie rewiite would make a number of other minor changes, most of which appear 
to have no substantive impact on the requirements pertaining to contract pricing. The 
requirements relating to when cost or pricing data arc required are largely unchanged. 
Similarly, although the proposed rewrite would delete Standard Forms 141 1 and 1448, 
most of tlie substantive requirements that arc currently reflected in the forms would 
continue to be applicable. 

Two substantive changes arc worth special comment. First, the Section supports 
tlie increase in the threshold for submission of subcontract cost or pricing data fi^om 
$1 million to $1 0 million. See proposed FAR 15.504-3(c). Although unexplained in the 
preamble to tlie proposed rule, the increase in the threshold would reduce the burdens on 
both subcontractors and prime conti'actors and focus the Government's review of cost or 
pricing data on contracts of greater significance. ^ 

Second, the Section is concerned with the addition of new and unexplained 
language to the definition of cost or pricing data. The proposed rule would add the 
following text: 

Cost or pricing data may include parametric estimates of 
elements of cost or price, firom appropriate validated 
calibrated parametric models. 

Proposed FAR 15.501. The same concept is added, in a similar fashion and without 
explanation, to the list of the types of cost analysis in proposed FAR 15.504- 
l(c)(2)(i)(C): 
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Reasonableness of estimates generated by appropriately 
validated/calibrated parametric models or cost-estimating 
relationships 

Proposed FAR 1 5.504-1 (c)(2)(i)(C) 

The proposed new language introduces several unknowns to tlie definition of cost 
or pricing data. F irsts although there may be some general understanding of the tenrn 
"parametric model/' it is imdefincd, Second, none of the key terms used in tlie definition 
— appropriate, validated and calibrated — is defined in the rule or otherwise well- 
established. Thus, il is unclear what constitutes a "calibrated" parametric model. Nor it 
is explained how such a "calibrated" parametric model can be ^Validated." Nor does the 
proposed rule describe which "validation" methods used to "calibrate" a parametric model 
might be considered "appropriate." 

More fundamentally, the dcfmition of cost or pricing data should not include 
"black boxes" without regard to the nature of the factual and judgmental nature of the 
model within. At bottom, a parametric estimate, however defined, is simply an 
estimating tecluiique. Whether the estimating technique is an "appropriate validated 
calibrated" technique will be open to valid and substantial debate in most cases. 

Moreover, the addition of this language is unnecessary and inappropriate. It is 
well-established that cost or pricing data are factual and verifiable ~ not judgmental — 
infomiation. At its best the proposed rewrite language adds confusion to the issue of 
what constitutes cost or pricing data. At its worst the proposed new language appears to 
attempt to create a presumption that both the factual and judgmental inputs to a 
parametric model are per se cost or pricing data. 

The statutory definition of "cost or pricmg data" states that the term "does not 
include information that is judgmental, but docs include the factual information from 
which a judgment was derived." 10 U.S.C. 2306a(i); 10 U.S.C. 254b(i). This aspect of 
the definition of cost or pricing data is embodied in current FAR 1 5.801 and would 
remain imchangcd in proposed FAR 15,501. 

When this definition was added in the mid-1980s, Congress made clear that it 
only intended "to codify, without substantive change, the definition of 'cost or pricing 
data* as it [had] existed in appHcable acquisition regulations for many years." H. ConfV 
Rep. No. 446, 100th Cong., 1st Sess., at 657 (1987). The FAR has echoed the statutory 
language and further explained that "cost or pricing data are factual, not judgmental, and 
are therefore verifiable ." Current FAR § 1 5.801 (emphasis added). The definition in the 
FAR offers several specific examples of cost or pricing data. 
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Congress also recognized and addressed the problem that arises when documents 
and other information contain elements of both fact and judgment when it amended the 
definition of cost or pricing data to its present form in the FY 1988 Defense 
Authorization Act. Thus, Congress indicated that: 

a. Factual data underlying judgments must be 
disclosed. 

b. Judgmental information must be disclosed when it 
is necessary to give moaning to associated facts. 

c. If judgmental information is disclosed, however, the 
certification of cunrent cost or pricing data does not 
apply to it. 

d. Management judgments become facts that must be 
disclosed at the moment that management decides 
to implement them ,2/ 


The legislative history states: 

The conferees acknowledge that such "cost or pricing data" 
must in some instances include information that would be 
considered judgmental. Although "cost or pricing data" do 
not indicate the accuracy of the contractor's judgment about 
estimated fiitiire costs or projections, they do include the 
data fomiing the basis for that judgment. The factual data 
underlying judgments have been and should remain subject 
to disclosure. Furthermore, "cost or pricing data" may 
include facts and data so intertwined with judgments that 
the judgments must be disclosed in order to make the facts 
or data meaningful As such, the conferees believe thai a 
contractor should disclose a decision to act on judgmental 
data, even though it has not been implemented. As 
currently provided in the regulations, when a contractor is 
required to disclose judgmental information, the 
certification should not be taken to mean that the judgment 


(Footnote cont'd on next pa^,) 
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This understanding of the definition of cost or pricing data is also supported by 
numerous case decisions interpreting the fact versus judgment distinction,^ 

Finally, the Section notes two minor clarifications thai should be included in the 
final rule. First, the phrase ''prime or subcontracts" in tlie title of proposed FAR 
15.504-2(c) should read "prime contracts or subcontracts." Second, the language in 
proposed FAR 15.504-3(c)(l), concerning the threshold for the submission of subcontract 
cost or pricing data, is confusing. The Section suggests the following changes to the 
proposed language: 


(1) The contractor shall submit, or cause to be submitted 
by the subcontractor(s), cost or pricing data to the 
Government for subcontracts that thc contractor csti mates 
to be are the low e r of either — 

(i) $10,000,000 or more, ^ 

(ii) Both more than the pertinent cost or pricing 
data threshold and more than 10 percent of the 
prime contractor's proposed price^ unless the 


H. Rep. No. 923, lOlsl Cong., 2d Sess. 657 (1990). 

2/ See, e^, PAE International . ASBCA No. 20595, 76>2 EC A \ 12,044 (July 27, 
1976) (factual infonnation that provides the basis for estimates must be disclosed); Texas 
Instruments- Inc.. ASBCA No. 30836, 89-1 BCA \ 21,489 (November 7, 1988) ("pure" 
estimates arc judgmental, and are not cost or pricing data that must be disclosed); Texas 
Instruments. Inc. . ASBCA No. 23678, 87-3 BCA \ 20,1 95 (September 28, 1 987) 
(judgmental factors included in estimates must be disclosed when they give meaning to 
underlying facts); Millipore Corp.. GSBCANo. 9453, 9M BCA 1 23,345 
(September 20, 1990) (a management decision that, if known, could affect price 
negotiations must be disclosed even if it is not implemented until after award):. Texas 
Instmments. Inc. . ASBCA No. 30836, 89-1 BCA1| 21,489 (November 7, 1988) 
(estimates of future G&A and other burden rates themselves arc not cost or pricing data). 



is correct, only that the contractor has accurately and 
completely disclosed its current estimate. 
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contracling officer believes such submissioD is 
unnecessary. 

Proposed FAR 1 5.504-1 (d) - Cost Realism 

The Section applauds the decision to address cost realism in the FAR. The 
existing FAR has no meaningful guidance on cost realisin. Clearly, there is a need for 
such guidance as reflected in the many Comptroller General decisions on cost realism. 
The Section believes that the proposed revisions can be improved to remove much of the 
existing confusion about cost realism. One of the Section's recommendations is to 
distinguish between cost realism and price realism. 

The Section fully agrees with proposed FAR 15.504-l(d)(2), which states that 
"[c]ost realism analyses shall be performed on competitive cost-reimbursement contracts 
to determine the probable costs of perfomiance for each offeror." The proposed FAR, 
however, does little to alleviate the existing confusion about cost realism. Among other 
things, it docs not adequately explain the principal reason for cost realism analysis. That 
reason is explained in the existing FAR but, inexplicably, has been omitted from the 
proposed FAR: 

In awardmg a cost-reimbursement contract, the cost 
proposal should not be controlling, since advance estimates 
of cost may not be valid indicators of final actual costs. 
There is no requirement that cost-reimbursement contracts 
be awarded on the basis of lowest proposed cost, lowest 
proposed fee, or lowest total proposed cost plus fee. The 
award of cost-reimbursement contracts primarily on the 
basis of estimated costs may encourage the submission of 
unrealistically low estimates and increase the likelihood of 
cost overruns, 

FAR 15.605(d) (emphasis added). 

In summaiy, cost reah^sm analysis should be mandatory for competitive cost- 
reimbursement contracts because, where there is competition, tlie offerors are not 
required to submit certified cost or pricing data. Also, competitive pressure can entice 
offerors to propose unrealisticaUy low estimates. Without cost reahsm analysis, offerors 
have little incentive to resist the pressure to submit unrealistically low estimates, because 
the awardee generally does not bear the direct economic consequences of a cost overrun. 
Tluis, to make an infonned decision as to which proposal offers the best value, the 
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Government must frequently adjust, for evaluation purposes, an offeror's proposed costs 
to reflect cost realism . 

Additionally, the existing confusion could be reduced if cost realism is made a 
subset of cost analysis. Hence, the proposed FAR 1 5.504- 1(d) should be restructured to 
be a subset of proposed FAR 1 5.504-1 (c). The Section recommends the following 
definition: ''Cost realism analysis is the process of independently reviewing and 
evaluating specific elements of each offeror's proposed cost estimate to determine 
whether the estimated proposed cost elements (a) are realistic for the work to be 
petfomed, (b) reflect a clear understanding of the requirements and (c) are consistent 
with the elements of the technical proposal;' This definition reflects the substance of 
proposed FAR 15.504-l(d)(l) and is consistent with the Defense Contract Audit Agency 
("DCAA") Contract Audit Manual ("CAM") 9-311.4. FAR 15.504.1(d)(2) and (3) thus 
would change to FAR 15.504-1 (c)(4) and (5). 

Another significant cause of confusion involves trying to apply cost realism 
analysis to fjxed-price contracts. SSS proposed FAR 15.504-I(d)((3). It is widely 
recognized that the concept of cost realism, is not easily reconciled to fixed-price 
contx-acts. See generally. SMC In Formation Systems. Inc^ > B-224466, Oct. 31, 1986, 86-2 
CPD ^ 505 ("A cost realism analysis serves no purpose where, as here, fixed prices are 
bid.")> rmpnrgte T jealth Rxaminers. Tnc . B-220399, June 16, 1986, 86-1 CPD 1| 552 
("cost realism bears little relationship to a firm, fixed-price contract where the prime 
concern is cost quantum*'), and Chesapeake & Potomac Telephone . GSBCA No. 9297-P, 
90-1 BCA ^ 22335 ("Cost realism bears little relationsliip to a fixed-price contract, except 
in those instances in wliich an agency may want to evaluate price proposals in terms of 
cost realism in order to measure an offeror's understanding")- 

Conceptually, cost realism and price realism are fundamentally different. For a 
fixed-price contract, because the awardee generally must bear tlie economic consequences 
of a cost ovemm, the incentive is not as great for offerors to submit unrealistically low 
estimates. Nevertlieless, vendors occasionally propose unrealistically low offers for 
fixed-price solicitations. For fixed-price solicitations, there are two circumstances in 
which offerors submit unrealistically low offers. The first circumstance involves the 
offeror knowing that its prices are unrealistically low. In short, the first circumstance 
involves an offeror *'buying-in " The FAR already provides ample guidance regarding 
buying-in. See FAR Subpart 3.5. 

In the second circumstance, the offeror is unaware that its proposed prices arc 
unrealistically low. GAO has consistently held that, since tlie risk of poor performance 
oflen increases when a contractor is forced to provide supplies or services at little or no 
profit, "an agency in its discretion may provide for a price realism analysis in the 
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solicitation of fixed-price proposals.'* Volmar Constniction. Inc. , B-272188, Sept. 18* 
1996, 96-2 CPD H 1 19; Cardinal Scientific, fnc , B-270309, Feb, 12, 1996, 96-1 CPD 1 
70; Oshkosh Tniclc Corp. . B-252708, Aug. 24, 1993, 93-2 CPD H 1 15; and PHP 
Healthcare Corp. . B-251799, May 4, 1993, 93-1 CPD 1| 366. The Government's price 
analysis should be provided to the offeror to enable the offeror to determine whether it 
has made a mistake in its proposed price. 

The Section recommends tlie following definition of price reah'sm analysis: 
'Trice realism analysis is a means by which the Government protects itself fi^om the risk 
of poor performance where an offeror would incur a financial loss to properly perfomi the 
contract because its proposed price is unreasonably low.** vSee CAM 9-311 .4. Also, for 
tlie same reasons that the Section recommends making cost realism analysis a subset of 
cost analysis in proposed FAR 15.504- 1(c), the Section recommends that price realism 
analysis be made a subset of price analysis in proposed FAR 15.504-l(b). 

To implement the Section's recommendations to remove much of the confusion 
involving cost realism, as well as to distinguish between cost realism and price realism, 
the Section suggests the following textual changes: 


• Change the definition of cost realism to cost realism 
analysis in FAR 15.501, and substitute the following: 
"Cay/ realism analysis is the process of independently 
reviewing and evaluating specific elements of each 
offeror's proposed cost estimate to determine whether 
the estimated proposed cost elements are realistic for 
the work to be performed and reflect a clear 
understanding of the requirements." 

• Insert the following definition of price realism 
analysis into FAR 15.501: *'Price realism analysis is 
a means by which the Government protects itself from 
die risk of poor performance where an offeror would 
incur a financial loss to properly perform the contract 
because its proposed price is unreasonably low,** 

• Under FAR 15.504-l(c) Cost analysis, insert the 
following: 

(3) Cost realism analysis. 

(i) Cost realism analysis is a process of 

independently reviewing and evaluating 
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specific elements of an offeror*s cost 
proposal to ascertain whether the offeror 
submitted unrealistically low estimates, 

(ii) In awarding a cost-reimbursement contract, 
the cost proposal should not be controlling, 
since advance estimates of cost may not be 
valid indicators of final actual costs. Tliere 
is no requirement that cost-reimbursement 
contracts be awarded on the basis of lowest 
proposed cost, lowest proposed fee, or 
lowest total proposed cost plus fee. The 
award of cost-rcimburscmcnt contracts 
primaiily on the basis of estimated costs 
may encourage the submission of 
unrealistically low estimates and increase 
the likelihood of cost overruns. 

(iii) Cost realism analyses shall be performed on 
competitive cost-reimbursement contracts to 
determine the probable costs of performance 
for each offeror Cost realism analyses may 
be performed on non-competitive cost- 
reimbursement contracts. 

(iv) A probable cost should reflect the 
Government's best estimate of the cost to 
the Government that is most likely to result 
from an offeror*s proposal. Where the 
probable cost differs from the offeror*s 
proposed cost, the probable cost shall be 
considered in making the source selection 
decision. 

(v) Although not part of the cost realism 
analysis, nothing m this subpart prohibits 
technical evaluators, from reviewing an 
offeror's allocation of financial resources in 
its cost proposal, to gain insight into whether 
the offeror understands the complexity and 
magnitude of the requirements. 
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Under FAR 15.504-l(b) Price Analysis insert the 
following: 

(3) Price realism analysis, 

(j) Price realism analysis is a process of 

independently reviewing and evaluating 
specific elements of an offeror*s price 
proposal to ascertain whether the offeror 
submitted unrealistically low prices for the 
work to be performed. If necessary, cost 
analysis may be used on specific elements of 
a price proposal. 

(ii) Price realism analysis should be performed 
on any fixed price contract in which the 
contracting officer perceives a risk of poor 
performance if the offeror wei-e to incur a 
financial loss to properly perform tlie 
contract, because the offeror's proposed 
price is unrealistically low, 

(iii) Where the probable price is significantly 
higher than the proposed price, the 
contracting officer should seek to ascertain 
whether the offeror is buying in. See FAR 
Subpart 3.5. 

(iv) Regardless of whether the offeror is buying 
in, the source selection authority may 
consider the results of the price realism 
analysis in making the source selection 
decision. 

(v) Although not part of the price realism 
analysis, nothing in this subpart prohibits 
technical evaluators from reviewing the 
offeror's allocation of financial resources in 
its price proposal, to gain insight into 
whether the offeror imdcrstands the 
complexity and magnitude of the 
requirements. 
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Entirely delete FAR 15.504-l(d) Cost realism 
analysis. 

Insert the following in proposed FAR 52.21 5-1 (0(9) 
and renumber tlic existing proposed FAR 52.215- 
1(f)(9) and (10): 

(9) If a price realism analysi s is performed, 
price realism may be considered by the 
source selection authority in evaluating 
performance or schedule risk. 


Proposed FAR 15.605 and 15.606 - Fre-award and Post-award Debricflngs 

Proposed FAR 15.605 and 15.606 replaces initial proposed FAR 15.805 and 
1 5.806, respectively. The Section's November 27, 1996, comments addressed certain 
provisions of the initial proposed rules relating to pre-award and post-award debriefings. 
Those provisions are essentially unchanged in the present versions. Accordingly, the 
Section attaches a copy of its November 27, 1996 comments on FAR Case No. 95-029, 
which address the initial version of these rules at pages 29-30. 

The present version, however, contains new provisions allowing an offeror to 
request that a preaward debriefing be delayed until after award. Proposed FAR 
15.605(a)(2). Further, proposed FAR 15.605(a)(2) and 15.606(a)(4)(ii) and (iii) define 
the timeliness of protests (provided in GAO rules at 4 C.F.R. § 21 .2(a)(2)) as triggered by 
the date the offeror could have received a debriefing rather than when the offeror actually 
receives the debriefing. Current GAO regulations do not address this situation. To avoid 
conflict with GAO' s jurisdiction to determine timeliness of protests, the Section 
recommends that the language in proposed FAR 15.605(a)(2) and 15.606(a)(4)(ii) and 
(iii) relating to timeliness of a protest to GAO be deleted, and that the following language 
be inserted: "Procedures for protests to GAO are found at 4 C.F.R Part 21 (GAO Bid 
Protest Regulations). In the event guidance concerning GAO procedures in FAR Part 15 
conflicts with 4 C.F.R. Part 21, 4 C.F.R. Part 21 governs." 

Part 52 (Clauses) Provisions 

The proposed rule substantially reorganizes and consolidates tlie requirements of 
the Part 1 5 clauses contained in both the current FAR and in the initial version of ttic 
FAR Rewrite. Although the proposed rule eliminates FAR 52.215-9 through 52.21 5-20, 
the requirements of those clauses, modified to reflect any changes by the proposed rule, 
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are largely contained in proposed FAR 52.215-1 . Several clauses have been renumbered 
without any other significant change: FAR 52.215-6 is now 52.215-4; 52.215-1 8 is now 
52,215-5; and 52.215-20 is now 52.215-6. FAR 52.216-38, "Preparation of Offers- 
Construction" is exactly the same (except for the number) as "52.236-XX," which was 
added by the initial version. 

Several clauses are also listed as revised but these revisions are, for the most part, 
to update the citations to the FAR Part 15 provisions that have been rcniunbcred as a 
result of the proposed rule. These include proposed FAR 52.215-2. 52,215-3. 52.215-4, 
52,215-6 and 52.215-7, all of which appeared in the initial version. Proposed FAR 
52.215-21, 52.215-22. 52,215-23, 52,215-24, 52,215-25, 52.215-27, 52,215-30, 52,215- 
31, 52.215-40, 52.21 5-41 , and 52.215-42, which appear only in the present version, also 
contain no significant changes other than updated references to Part 15 provisions. 

Proposed FAR 52.215-1, "Instructions to Offcrors-Competitivc Acquisitions"; 
52.215-5, "Facsimile Proposals" and 52,215-8, "Order of Precedence-Uniform Contract 
Format" all of which appeared in the initial version, have been substantially modified to 
reflect the significant changes occurring from the initial to the present version. 

The present proposed FAR 52.215-1, unlike the initial version, distinguishes 
between "proposal revision," which is a proposal change made after the solicitation 
closing and "proposal modification" which occurs before the solicitation has closed. The 
definition of "discussions" also reflects the differences in the definition of that term that 
has occurred between tlie two versions. And what were denoted as "offers" under the 
earlier version of 52.215-1 are designated as "proposals" under the present version. The 
Section concurs with the expanded treatment afforded by the present version. 

Proposed FAR 52,215-5, "Facsimile Proposals," is substantially different from the 
current provision, 52,215-1 8, because of the proposed change in treatment of both faxes 
and electronic media by FAR 52,207(c) from not only the current FAR but the initial 
version of the proposed rule as well. As previously noted, FAR 52.215-5 will require 
modification to be consistent witli comments on proposed FAR 1 5-207(c). 

FAR 52.21 5-8, "Order of Precedence," as proposed in the initial version, provided 
that precedence would be given in the following order: "The Acquisition DesScription 
(excluding the specifications); (b) tailored clauses; (c) perfomiance requirements 
(including the specifications); (d) other contract clauses; and (e) other parts of the 
contract, including attachments." In the present version, the order would be "The 
Schedule (excluding tlie specifications); (b) performance requirements (including the 
specifications and special terais and conditions negotiated for the contract); (c) other 
documents, exhibits, and attachments; (d) contract clauses; and (e) representations and 
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other instructions." A problem arises where a contract provision conflicts with a standard 
FAR or DFARS clause because absent an approved deviation no contract provision may 
supersede a FAR or DFARS clause. Revere Electric Co. . ASBCA No. 46413» 95-1 BCA 

27385. Consequently, standard contract clauses should have the highest precedential 
value, which is not the case in the existing FAR 52.215-33 or the initial or present 
versions of FAR 52.215-8, all of which grant the Schedule the highest order of 
precedence. This problem with the Order of Precedence clause has been acknowledged 
by the ASBCA. See Cessna Aircraft Co. , ASBCA No. 43196, 96-1 BCA H 27,966. 

The Section recommends FAR 52.215-8 be modified to give precedence in the 
following order: (1) standard contract clauses and approved deviations; (2) special 
contract requirements and other conlracl clauses; (3) the Schedule (excluding the 
Specification); (4) representations and other instructions; (5) other documents, exhibits 
and attachments; and (6) the specifications." 

One clause containing a significant change from the current version is proposed 
FAR 52,215-26, "Integrity of Unit Prices, " which contains a new paragraph (c) that 
requires the clause, less paragraph (b), to be flowed down into all subcontracts except 
those (1) below $100,000; (2) for construction or architect engineer services; (3) for 
utility services; (4) for services where supplies are not required; and (5) petroleum 
services." These additional llowdown requirements appear to be contrary to the goal of 
acquisition streamlining and for that reason, paragraph (c) should be deleted in its 
entirety. 
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Part 53 (Forms) Provisions 

Tlie proposed rule would eliminate the forms currently used as cover sheets for 
submitting cost or pricing data (SF 141 1) and information other than cost or pricing data 
(SF 1448) "in the interest of providing flexibility in preparing solicitations and offers" 
irnd because "neither provides much information, beyond identification of the offeror and 
general information about the accompanying proposal" The Section conciurs that these 
fonns were of limited usefulness and endorses their elimination. 

The Section appreciates tlie opportunity to provide these comments and is 
available to provide additional information or assistance as may be required. 


cc: Marcia G. Madsen 
David A. Churchill 
Rand L. Allen 
Lynda Troutman O'Sullivan 
Marshall J. Doke, Jr. 
Frank H. Menaker, Jr. 
John B. Miller 
Alan C. Brown 
Council Members 
FAR Rewrite Working Group 
Alexander J. Brittin 


Sincerely, 



John T. Kuclbs 
Chair, Section of Public Conti act Law 



DEPARTMENT OF THE ARMY 


HEADQUARTERS. U.S. ARMY INDUSTRIAL OPERATIONS COMMAND 
ROCK ISLAND. ILLINOIS 61299^000 


July 10, 1997 


REPLY TO 
ATTENTION OF 


Acquisition Policy Branch 


General Services Administration 
FAR Secretariat (MVRS) 
1800 F Street NW 
Room 4035 

Washington DC 20405 
Dear Sir: 

Enclosed are comments and questions concerning FAR case 97-029, 
Part 15 Rewrite: Contracting by Negotiation. 

Further questions or comments may be addressed to Mrs. Bambi 
Mitchell, at (309)782-4288 or electronic mail, dmitchel@ria- 
emh2.army.mil. 


Sincerely, 



Randall J. Bartholome 
Chief, Acquisition Policy 
Branch 


2 Enclosures 


Recycled Paper 



Comments : 

2.101 Definitions 

This describes the "outcome" in lieu of providing a definition. 
After all this time- -are we saying that after rational thought 
any method that provides the benefit that the customer desires is 
best value? 


15.406 Communications with offerors 

(c) Competitive Range talks about efficient competition, however 
there is no guidance on what is meant by that term. 


Sue Crisp 
AMSIO-ACC 



Comment No. 1: 15.505(b) states: ?Therefore, the Contracting Officer 
should not become preoccupied with any single element and should 
balance the contract type, cost and profit or fee negotiated to achieve a 
total result- a price that is fair and reasonable to both the government 
and the contractor.? 15.504-1 (g) discusses the issue of 

?unbalanced pricing? which requires the Contracting Officer to considers 
the risks with unbalanced pricing (15.504-1 (g) (2) (i) in making the source 
selection and continues in 15. 504 -Kg) (3) where an offer may be 
rejected if the Contracting Officer determines the lack of balance poses 
an unacceptable risk to the government. On the one hand the 
Contracting Officer is not to be preoccupied with any single element 
(15.505(b)), but on the other hand the Contracting Officer is to prevent 
unbalanced pricing (15 . 504-1 (g) ) . These two sections conflict with 
each other. which section takes priority? 

Comment No. 2: 15. 504 -1(d) Cost realism analysis. Is a cost 
realism/probable cost analysis required for each task order issued 
against a Cost Plus Fixed Fee (CPFF) type contract. If the basic or 
original (CPFF) contract is reviewed for cost realism analysis, does that 
eliminate the need to do a separate cost realism/probable cost analysis 
for each sucessive task order? 


July 10, 1997 
9811 Dorval Avenue 
Upper Marlboro, MD 20772 

General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, N.W., Room 4035 
Washington, DC 20405 

RE: FAR Case 95-029 - Short-titled, Part 15 Rewrite (^Rewrite'') 
Dear Sir or Madam: 

I am a Contracting Officer at the Department of Transportation (DOT)., 
Federal Railroad Administration (FRA) . I recently participated with other DOT 
contracting professionals in a round table discussion and analysis of the 
proposed rule, and you should be receiving our official comments in a letter 
from the Transportation Administrative Services Center (TASC) , Office of the 
Secretary (OST) . I would like to recount one recommendation in particular 
from those meetings that I believe deserves repeating. The recommendation is 
to move FAR Subpart 15.3 - Unsolicited Proposals to either Part 17 - Special 
Contracting Methods or at the very least, to the end of Part 15 - Contracting 
by Negotiation. The rationale being that in its present location, the subpart 
is disruptive to the flow of the processes and techniques discussed in the 
preceding and succeeding subparts. In fact I would venture to say that it has 
little to do with Part 15 at all until the point of acceptance by the 
Government and the commencement of negotiations and as such, if placed in Part 
17, the appropriate negotiation procedures of Part 15 could be cross- 
referenced as is currently done for other contracting methods, e.g.. Part 35 - 
Research and Development Contracting, Part 36 - Construction and Architect- 
Engineer Contracts, etc. I was a bit hesitant to put this suggestion before 
the review group speculating they would find the notion lacking in merit, but 
I was pleasantly surprised to receive almost immediate acceptance and 
concurrences from most if not all participants. I've since checked with 
others in the procurement field and they too have always found the placement 
of the subpart to be a nuisance and I'm confident your own inquiries would 
reveal similar results. This recommendation also appears to be in keeping 
with the concept described in the proposed rule Supplementary Information: B. 
Regulatory Flexibility Act, to adopt --in order to facilitate usage-- ^a more 
appropriate sequencing of information." Since sweeping changes to Part 15 are 
already in the works, the time is ripe to act on such a recommendation. 

Below are a few comments I did not have an opportxmity to present for 
consideration for inclusion in the TASC/OST comment letter. 

Item: 2.101 Reconnnendation : Revise proposed definition to read ^Best value 
means . . . provides the greatest overall benefit Tnqgt adv^ntag^Qtts 
alternative (s) in response to the requirement . [Added text underlined.] 
Rationale: The suggested language is similar to that used in the introduction 
and body of GSA's Source Selection: Greatest Value Approach (FIP Resources) 
[July 1993, KMP-92-5-P] . The concept there appears to be that the most 
advantageous alternative ^ is a consideration of or a choice based on the 

. . . varying value across solutions offered." Additional arguments for the 



added language are that it more fully embraces the intent and principles of 
value-added choice or opting for the greater good that are often employed in 
negotiated awards made in support of Subchapter D - Socioeconomic Programs; 
6 202 - Establishing or maintaining alternative sources; and the preferences 
or economic advantages of making multiple-awards (see FAR 16.504(c) Multiple 
award preference and 52.215-34 - Evaluation of Offers for Multiple Awards - 
which incidentally did not appear in the Rewrite nor was it deleted (Note: the 
"nonstatus" condition applies to FAR clauses 52.215-32 trough 52.215-38). 


same 


Item- 15 204-1 Reconnnendation: Reinstate a simplified contract format as 
currently prescribed in FAR 15.416 for FFP and FFP w/EPA contracts. 
Rationale: Removal of this down-scaled contract format is contradictory to 
the goal to "simplify the [source selection] process." as identified in the 
proposed rule Supplementary Information: B. Regulatory Flexibility Act. It 
would also seem a bit odd to permit a simplified contract format under sealed 
bidding procedures (see FAR 14.201-1 and 14.201-9) but not under negotiated 
acquisitions of the same contract type. 

Item- OF 307 Recommendation 1: Add Block [preferably 7. a] to include check- 
mark space, directing the contractor to identify its remittance address m the 
schedule if different from block 7. Rationale: This would negate the 
requirement for the Contracting Officer to include such direction in Section G 
of the solicitation as required under the proposed 15.204-2 (g). This is 
similar to Block 15C. on the SF 33. Recommendation 2: Revise Block 9. to read: 
9 a. DUNS NUMBER and 9.b. TIN. Rationale: Although offerors will typically 
provide the Taxpayer Identification Number in response to FAR clause 52.204-3, 
since section K will only be incorporated by reference, the TIN is buried in 
documentation outside of the core award document. To put it on the face of 
tZ award document -as many contracting shops currently do- is a convenience 
for the contracting and finance/accounting offices and a small reminder to 
the contractor of the Government's tracking of taxable moneys obligated. 

Item: OF 308 Recommendation: Add a Block entitled. Acknowledgment of 
Amendments. Rationale: Here or elsewhere, prospective offerors should be put 
^ notLe of the need to affirm the receipt of amendments or otherwise confirm 
their knowledge of the change (s) to the solicitation/requirement This is 
Particularly important given that the proposed Rewrite seems to have shifted 
180- f rom a pr^ent day preferred strategy in which the Government's initial 
intent is to'^evaluate proposals and conduct discussions but reserves the right 
not to do so (see current FAR 15.610), to one in which^the new order of the 
day will be an initial intent to evaluate proposals and award a contract 
without discussions (see proposed FAR 15.406(a) (2) and 52.215-1). 


added language are that it more fully embraces the intent and principles of 
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negotiated awards made in support of Subchapter D - Socioeconomic Programs; 
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award preference and 52.215-34 - Evaluation of Offers for Multiple Awards 
which incidentally did not appear in the Rewrite nor was it deleted (Note: the 
same '•nonstatus" condition applies to FAR clauses 52.215-32 trough 52.215-38). 
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9. a. DUNS NUMBER and 9.b. TIN. Rationale: Although offerors will typically 
provide the Taxpayer Identification Number in response to FAR clause 52.204-3, 
since Section K will only be incorporated by reference, the TIN is buried in 
documentation outside of the core award document. To put it on the face of 
the award document --as many contracting shops currently do-- is a convenience 
for the contracting and finance/accounting offices, and a small reminder to 
the contractor of the Government's tracking of taxable moneys obligated. 

Item: OF 308 Recommendation: Add a Block entitled. Acknowledgment of 
Amendments. Rationale: Here or elsewhere, prospective offerors should be put 
on notice of the need to affirm the receipt of amendments or otherwise confirm 
their knowledge of the change (s) to the solicitation/requirement. This is 
particularly important given that the proposed Rewrite seems to have shifted 
ISO*" from a present day preferred strategy in which the Government's initial 
intent is to evaluate proposals and conduct discussions but reserves the right 
not to do so (see current FAR 15.610), to one in which the new order of the 
day will be an initial intent to evaluate proposals and award a contract 
without discussions (see proposed FAR 15.406(a)(2) and 52.215-1). 

Your team has done an admirable job thus far and I wish you the best of 
luck on completing the Rewrite. 

Sincerely 
Thomas L. Riddle 
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MEMORANDUM 

From: Mr. Christopher H. Beck. Contract Specialist, NAVFACENGCOM. PACDIV 
To: FAR Secretariat 

Subject: PERSONAL EXPERIENCES REGARDING COMBINED 
SYNOPSIS/SOLICITATION PROCEDURES FOR YOUR 
CONSIDERATION REGARDING FAR CASE 95-029 

On 28 December 1995, NAVSUP's first and possibly the Navy's first Combined 
Synopsis/Solicitation was published in the Commerce Business Daily. On 18 January 
1996, two competitive proposals were received from 2 businesses capable of providmg 
the desperately required roofing repair supplies needed to repair damage to NTC 
Orlando's Capehart Military Housing Complex which was caused by Hurricane Andrew. 
Use of this Combined Synopsis/Solicitation methodology drastically reduced PALT time. 
In just 21 days from the preparation of a complete requirement request, the requirmg 
activity had received competitive proposals from 2 businesses with whom the activity had 
not previously dealt with. The winning contractor Bradco Supply Inc. of Orlando, FL 
delivered the required products on schedule on 14 March, 1996 - just 76 days after the 
activities initial requirement was generated. 

Sould you have any questions regarding the above, please feel free to contact me at (808) 
474-8134. 


V/R. 


CHRISTOPHER H. BECK 
Contract Specialist 
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Mr. Edward Loeb 
General Services AdxniQistration 
FAR Secretariat (VRS) 
1800 F Streets. N.W. 
Rooirr4035 

Washington, DC 20405 
Dear Mr. Loeb: 

The Defense Logistics Ajgency offers the following comments with regard to the Proposed 
Rixle (Federal Acquisition Regulation (FAR) coverage, Case 95-029) published in the Federal 
Register (Volume 62. No. 93) on May 14. 1997. 

We believe the revised proposed rule will add considerably to the flexibility and effidency of 
the overall negotiation process by simplifying and streamlining certain procedural requirements 
and enhancing communication between the Government and offerors. We strongly support the 
emphasis on increased discretion to make best vahie decisions for the Government, and believe 
that the changes made since the initial proposed rule have done much to allay any fears that 
fairness is being sacrificed tc^ efficiency. We do conlmue, however, to have concerns about the* 
inclusion of certain material which we perceive to be better suited for a procedural guidebook, 
and other issues where we believe further clarification is needed as detailed bdow. 


IS.I > Snurce Selection Processes and Techniques 

We continue to believe the some of the coverage in this subsection is unnecessary and may prove 
overly restrictive. It is best to leave flexibility with the agencies, where flexibility can be provided, 
rather than create unnecessary regulatory restrictions. A best practices guide is the best 
repository for information on techniques and processes. In particular, we recommend that • 

15.101.2 T ow price tech nically acceptable fLPTAl SQurcc selection process 

We recommend that coverage be removed. The evahiation of past performance on a 
"go-no go" basis is extremely problematic and to cxchide the use of past performance is 
contrary to 15.404(d)(3)i(l) and statutes that mandate the evabation of offeror's past 
performance unless the contracting officer documents the file. If this coverage remains in 
FAR, it should be made clear that the inability to make a trade off decision miay result in 
awards that arc not best value. 
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15.102 Multi>step source selection techniques 

The language under this coverage mandates (H'ocesses and ^eps necessary to use multi-step 
techniques and inhibit agencies^ flexibility to tailor source selection techniques and 
processes* Tbe DLA has used multi-step methods successfully without change to the exising 
FAR coverage. We strongly reconunend the removal of any mandatory requirements in this 
coverage and recommend it should merely describe a process that can be used, not dictate 
how it is done. 

1S.1Q3 Oral Presentation 

IS. 103(f) should be revised to clearly jprechjde discussions during oral presentations in the 
presolicitation phase and prior to establishing the competitive range. 

1S.2 Spligitation and Rgcript of Preggsris tmd Infgrmatipn 

15.201 Presolicitation exchanges with Industry 

15.201(f) allows ''government personnel** to disclose general information about a selected 
acquisition. There is a potential conflict with FAR Part 3 and the release of source selection 
information and whether it is an authorized release. It is unclear which "government 
personnel*' are authorized to release information. Do they need authorization from the 
Contracting Officer to release information? Suggest 15.201(f) specifically refer to FAR 
Part 3. 

15.204 Contract Format 

15.204-3 Contract clauses 

There should be a specific reference to the FAR part 12 format and forms in this 

section. 

15.209 Solicitation ^ iroviaions and contract cltoflCS 

15.209(b) seems to be in error in requiring the cbuse at 52.215-2, Audit and Records - 
Negotiation, in acquisitijDns for commercial items. In the current FAR at 1 S. 106(b)(2), 
conunercial buys are listed among the receptions for the use of this clause. Proposed 
paragraph 15.209(b) should continue this exception. 
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153 Unsolicited Proposals 

IS joi Pgfinitiona 

The new definition of unsolicited proposals in IS. 301 and the policy statement in 15.302 
narrow the scope of what couJd be termed an '"unsolicited proposal** to hew and 
innovative ideas not falling under topic areas publicized under any Government-initiated 
solicitation or program. In light of this narrowing of the definition, the statement in 
15.303(d), which is carried over firom the current 15.503(d), that unsolicited proposals in 
response to a publicizedi general statement of agency needs are considered to be 
independently developed is confiising and needs clarification. 

1530( Agency pfgcgdures 

15.306-l(a)(2) The new requirement in 15.306-1 (a)(2) that the ageocy contact point 
determine if the proposal should have been submitted in response to an existing agency 
requirement is beyond the contact point*s knowledge in many cases, but can be identified 
more readily by the evaltiator. Recommend this requirement be mioved to 15.306-2, 
EvaluatioiL 

1S.306-1(r)(4) The requirement in 15.306-l(a)(4), which is carried over fi^om the current 
15.506-1 (a)(1), that the agency contact point determine that the proposal contains sufficient 
technical and cost information is misplaced. The adequacy of technical information is a 
matter which should be determined by the evaluator; the adequacy of cost information should 
be determined by the contracting ofBcer after evaluation, if the evaluation is favorable and 
results in negotiation of the unsolicited proposal. Recommend these determinations be 
moved to lS.306-1, Evaluation, and 15.307, Criteria for acceptance and negotiation of an 
unsolicited proposal, respectively. 

lS.306-l(a)(S) The requirement in 15.306*l(a)(5), which is carried over from the current 
15.506-1 (a)(2), that the agency contact point determine if the proposal has been approved by 
a responsible of&cial or other representative authorized to obUgate the offeror contractually is 
also misplaced. This determination should be made by the contracting officer as part of the 
normal contracting process. Recommend this requirement be deleted from this subsectioiL 

lS.306-2(b) The requirement m 15.306-2(b) that requires inclusion of the contracting officer 
in the evaluation and disposition process is unnecessary. The involvement if the contracting 
officer is necessary only if the proposal receives a favorable evaluation. Recommend 
deletion of this requirement from this subsection. 
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15.307 Criteria for acceptance and negotiation of an unRolidted pmpooal 

15.307(b)(2) The statement in 15.307(bX2) appears to be a restatement of the cuirent 
lS.507(b)(S). Hie proposed new wording is confusing. Recommend retention of the current 
wording. 

15.4 SouTcg selection 
15.403 Responsibilities 

Under 15:403(b)(2) the term ''strategy*" is used. Clarification is needed of the difference, if 
any between "strategy** 9nd "plan," 

1 5.405 Proposal evaluation 
15.405(a)(2) Past perfofimaflee feVftlufttiorv 

It should be made clear that the evaluation of past performance includes the ability to assess 
neutral past performance in the context of an integrated assessment of proposals against the 
Government's requirement. Past performance evaluation need not be restricted to a single 
evaluation factor. Instead, past performance can be evaluated in the context of cost and other 
relevant evahiation criteria, without rewarding or penalizing an offeror that lacks past 
performance. 

15.406 rommiinicationfi with offerors 

lS.406(b)(4), lS.406(e)(4), and 15.606(e)(4) If the source(s) of adverse performance 
infonnation agrees to the release of their identity^ it should be provided to the offeror upon 
request. 

15.5 ContTRrt Prigins 

15.503 Obtaining gpst or pricing data. 

15.503-1 Prnhibition^ on nhtatnino cn^ or oricmg data 

Because of the significance of this change, we suggest the elimination of the SF 1448 cover 
sheet be g^ven greater emphasis in the coverage. 
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1S.S03-3 Tnstroctions for guhmiaaion of coat or pricing data or informiitinn nther than csort 
or pricing data 

Suggest that lS.S03-S(b)(2) and lS.S03-3(a)(2) be combined to show that while use of the 
contractor' s format for infonnation other than cost or pricing data is preferable, the 
contracting officer may decide to use a specific format and the specific fonnat must be 
described in the solicitation. 

We appreciate the opportumty to comment on the Proposed Rule. Should you have any 
questions about the foregoing, please contact Ms. Stephanie Pennello, MMPPP, who can be 
reached at (703)767-1355 of via Internet message addressed to stephanie_pennello @hq.dla.miL 

Sincerely. 
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From: Commander, Naval Air Systems Command 

To: FAR Secretariat (VRS), General Services Administration 

Subj: PART 15 REWRITE 

Ref : FAR Part 1 5 Proposed Rule 

1 . In response to reference (a), we have reviewed subject proposed FAR rewrite. We 
have summarized our concerns with the proposed revision on enclosure (1) comment 
sheets. 

2. If you have any questions, please contact Jan Wisor at (703) 604-2005 extension 6125. 
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1. FAR 14.404-1 The proposed FAR 14.404-1 f should be modified to allow the head of 
the contracting activity rather than the head off the agency to make the determination that 
it is appropriate to allow a contracting officer to enter into negotiations with offerors 
after the agency cancels an IFB. The head of the contracting activity is of a level high 
enough to ensure the integrity of the IFB process. 

2. FAR 15.001 The definition for Negotiations includes the term of Bargaining that 
appears to be describing the process of negotiations. The word bargaining should be 
deleted firom the description. 

The definition for Proposal modification states that a mistake can be corrected at any time 
before award. The mistake should be clarified as to who, either the government or offeror 
is responsible for the mistake. If the government is the responsible party for the change, 
then the correction action would be a proposal revision. 

3. FAR 13,103 The proposed language for Oral presentations states that "oral 
presentations by offerors to the Government may be used to substitute for, or augment, 
written information" should be restated to address the " Oral presentations by offerors as 
requested by the Govermnent may be used to The government needs to drive the 
streamlining in its own best mterest. There are many potential problems with the use of 
oral presentations such as the lack of record, misunderstandings due to the nature of the 
communication process and the risk of inadvertently engaging in discussions. 

The pre-recorded video taped presentations that lack real time interactive dialogue 
suggest that the venue would be more appropriate in the requirements exploration phase 
and should be amended to read "pre-recorded, videotaped presentations that lack real- 
time interactive dialogue may be included in offeror submissions when appropriate and 
requested". 

4. FAR 15,lQ3(bX4) The impact of oral presentations on small business is not an 
appropriate item to list as being one of the considerations to obtain information through 
oral presentations. The contracting officer cannot describe the impact, the offerors need 
to describe the impact. 

5. FAR 15,20 1(c) The statement "some techniques to promote early exchanges of 
information are:" should be restated to include "not limited to and can be used alone or 
in conjunction with other such techniques". This gives clarification to the process. 

6. FAR 15.203(e) The statement "and other appropriate circumstances" needs to be 
clarified. Is it for sole source actions or other than sole source actions? This would 
provide clarification to users up fi-ont rather than have the particular circumstance buried 
in the body. 

7. FAR 15, 205(g) This whole section allows the government to accept proposals to be 
most advantageous to the Government and amending the solicitation to reflect the 
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change; this change should protect the fairness standard and provide other offerors the 
opportunity to take extra time to revise their proposal to meet the governments best 
interest. 

8. FAR 15.306-1 (2^ The statement the proposal "should have been submitted in 
response to an existing agency requirement (see 15.302)" contradicts the 15.302 for the 
submission of new and innovative ideas that do not fall under topic areas publicized. 
This statement should be revised to include "or as an unsolicited proposal". 

FAR 15.306-l(c) states the agency point of contact shall promptly inform the offeror. 
The method of informing should be stated to ensure a consistent record of treatment is 
established. 

9. FAR 1;?, 308(4} The statement "this prohibition does not preclude using other data etc 
in the proposal that is available from another source without restriction" is unclear. Is it 
talking about other than unsolicited proposals? If it means simply unrestricted data then 
it is unnecessary to state. 

10. FAR 153Q9(h)(3) 3.104-9 no longer requires certifications and listings. 

11. FAR 15.403rb¥2;^ states the SSA shall approve the source selection strategy before 
solicitation release; should state source selection plan which is a product of the source 
selection strategy and is completed before the solicitation is release. 

FAR 15.403(c)(5) makes the assumption the source selection authority is the contracting 
officer. This would need to consider if another individual has appointed other than the 
contracting officer. 

12. FAR 15.404rbV2^ states the factors and subfactors should "support meaningful 
comparison and discrimination between and among competing proposal." The initial 
evaluation should be measured and evaluated against the criteria in the solicitation. The 
process of measuring the proposal against each other should be performed only after this 
type of measurement against the solicitation has been completed. 

FAR 15.404(e) describes the what and how the factors and subfactors shall be stated in 
the solicitation. Paragraph 15.404(f) restates paragraph (e) and should be deleted. 

13. FAR 15.405fa¥2Xii;> the last sentence assumes the contracting officer as the source 
selection authority, needs to be revised to read source selection authority vice contracting 
officer. 

FAR 15.405(a)(2) (iv) describes the evaluation approach for neutral past performance. 
To preclude awarding a contract to a neutrally rated contractor one day that goes out of 
business shortly thereafter, it is recommended the neutral past performance rating be 
deleted for Part 12 commercial items acquisitions or as a minimum, the past performance 
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be expanded to look at the major individuals composing the commercial contractor's 
operation. 

FAR 15.405(4) states that cost information may be provided to members of the technical 
evaluation team. In order to preclude the opportunity for the technical team to be unduly 
influenced by the cost side, it is recommended the statement be revised to include "at the 
discretion of the source selection authority''. 

14. FAR l^AO^O?) this section is ambiguous and has the potential to create the basis for 
many protests. Paragraph (2) states that these conununications "shall not be used to cure 
projDosal deficiencies or material omissions, materially alter the technical or cost elements 
of the proposal and/or otherwise revise the proposal.", while paragraph (3) allows for 
addressing ambiguities for placement consideration in the competitive range. This is 
clearly a contradiction. Are the communications in writing or oral; clarification of 
communications needs to be defined. 

FAR 15.406(d) makes the assumption is paragraph (1) and (3) that the contracting officer 
is the source selection authority. The contracting officer should be changed to read 
source selection authority. 

15. FAR li5.40g the last sentence states that specific tradeoff need not be quantified in 
terms the decisions that lead to the tradeoff, however this seems to conflict with an 
earlier statement in the same paragraph that states the SSA decisions shall be documented 
with benefits including those associated with cost. 

16. FAR 15.503-3r3^ states the contracting officer is responsible for ensuring the 
information used to support price negotiations sufficiently current. This needs to be 
clarified as to what is considered sufficiently current. 

FAR 15.503-3(c)(l) should be amended to include a statement "information on prices at 
which the same or similar items have previously been sold that is adequate for evaluating 
the reasonableness of the price for the acquisition". This will allow the contracting 
officer the flexibility to obtain the data they need for evaluation of a sole source 
commercial item acquiisition that uses "catalog prices" versus the same items that were 
previously bought using cost or pricing data. 

17. FAR 15.503-4© states that if the cost or pricing data are requested and submitted but 
an exception is later found to apply, the data shall not be considered cost or pricmg 
data. This information needs to further be documented in the contract file by the 
contracting officer. 

1 8. FAR 15:504© m should amend the statement "the Government" to say "the 
Contracting Officer" for clarification as to who is responsible 
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FAR 15.504(4) states cost realism analysis is the process of "independently" reviewing, 
this is much to confusing as to what independently refers too. If it is the offerors 
proposals that are to be independently reviewed it should be so stated. The paragraph 
goes on to state "with the unique methods" is overkill. If the proposal is evaluated 
separately, no further definition is required as to the methods proposed. 

19. FAR15.504-2€)(i) the statement that the auditor may discuss statements of facts 
with the contractor should be clarified to include "after obtaining concurrence with the 
contracting officer". This allows the contracting officer to have the same facts as the 
contractor. A pure definition of facts versus conclusions or recommendations is not 
obvious, a fact could be either. 

FAR 15.504-2©(ii) the statement "if necessary" should be clarified to include as 
requested by the contracting officer. 

20. FAR 15,507-2 delete the whole section on NIake-or-Buy programs. The whole 
purpose of the FAR 15 rewrite is to modify concepts and processes in the current 
FAR 15 and introduce new policies. The new policy incorporates changes in pricing 
and unsolicited proposal policy. Make-or-Buy is an administratively complex process 
that is not primary in the evaluation of a best value. The competitive arena, best value 
and striving for less arduous and value added evaluating tools precludes the use of 
Make-or-Buy. 

21 . FAR 15,507-4(aX1) the statement "these reviews are accomplished by a 
multifunctional team of Government contracting...." Should be amended to include 
the contractor. The government defense contractors are now considered to be a vital 
part of the team and should be represented as an equal player in Should-cost reviews. 

22. FAR15.60^(d)O) states the debriefing information shall include the "overall ranking 
of all offerors...". This whole paragraph should be deleted. Ranking of the offerors and 
providing at a minimum the information in debriefmg serves no useful purpose. The 
offerors deserve to know how they did and how it compares with the winner, but to 
provide insight into how the rest of the competitors scored adds no value and would 
create unneeded controversy and open the government up to protest. 
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MEMOK^DUM FOR: The Federal Acquisition Regulation (FAR, Council 
from: Front-Line Procurement Professional's Forum 

Subject: Forum Comments Concernina far p^^i- ic » 
95-029 ^oncernxng FAR Part 15 Rewrite, FAR Case 

The Front-Line Procurement Professional'* p<>-„« • 

p?L^:^3^ ^^^^^ 

diverse group of contracting professJ on"s' involved 
procurements ranging from common commercial produces ?o 
services and weapon systems Th* ^° complex 
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Author: " linda magazu" <paa2433®exinail.dpsc.dla.inil> at internet 
Date: 7/15/97 8:03 AM 
Priority: Normal 
TO: shari kiser at GSA-V 
Subject: FAR PART 15 Rewrite * Group A 

Shari, 

Sorry these conunents are submitted a little late to you but I used the 
address in the federal register and sent my comments to 6SA yesterday. 
This morning however, I had a reject message that my e-mail did not go 
through. I had also called one of the phone numbers in the Register and 
asked for help. The number I was given still didn't work. So this 
morning I decided to go into the ARNET and saw your name for submitting 
comments. I hope my comments will still be considered. They are 
included in this attached document. 


Thankyou, 

Linda G. Magazu 
Procurement Analyst 



DEFENSE PERSONNEL SUPPORT CENTER 
2800 SOUTH 20TH ST. 
PHILADELPHIA PA 19145-5099 

DPSC-PM Comments on the FAR Part 15 Rewrite 
Contracting by Negotiation -Group A~ 


2.101 Definitions - Page 7. Recommend the definition of best value be revised. 

Suggestion: "Best value means the outcome of an acquisition process that, in the 
Government's most informed business judgment, is expected to provide the 
greatest overall benefit in response to the requirement." 

Rationale: In accordance with the definition of acquisition in FAR Part 2, among other 
things it also includes contractor perfomiance and contract administration. Relying on 
this definition, we cannot determine the actual "outcome of an acquisition" as it is used 
in this proposed definition. We do consider contractor performance information on 
previous contracts during the source selection process, however in making a best value 
determination, one can only use this information to assess the expected outcome of an 
acquisition. 1) Since Best value approaches are described in 15.1 Source Selection 
Processes and Techniques as "used to design competitive acquisition strategies", one 
can only anticipate the outcome of an acquisition when selecting one of the 
processes/techniques described therein. 2) Due to the significant dollars and resources 
invested in this process, I prefer a more professional approach of using our most 
informed business judgment in selecting a prospective contractor. "In the 
Government's estimation" sounds too much like a guess and we receive enough 
criticism from the American taxpayers without adding fuel to the fire. 


15.0 Scope - Page 11 

-15.001 Definitions. Recommend the term "discussions" not be used in the definition 
of communications. 

Rationale: There is already enough confusion over communications vs. discussions. 
For streamlining purposes we do need to make a distinction between the two, which I 
believe is the intent of the proposed final rewrite. Using both terms under one definition 
will only add to the confusion over this issue. Please consider the following instead: 

Suggestion: Communications are the act or process of interchanging thoughts, 
opinions, or information between the Government and an offeror after the receipt of 
proposals. Communications may take place prior to or after establishment of the 
competitive range and is achieved by explanation or substitution of something not 
known or clearly understood by the Government. It does not allow an offeror the 
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opportunity to revise its proposal, except for the correction of apparent clerical 
mistakes. 


15.1 Sourc e Selection Processes and Techniques - Page 12 

15.101 Best Value continuum. Recomnfiend the term "continuum" be changed to 
"approaches" since It makes more sense when you related it to the follow-on 
paragraphs. Also, the last sentence does not seem to flow properly, suggest it be 
revised as follows: 

Suggestion: "The less definitive the requirement, the more development work 
required, or the greater the performance risk, th e moro technical or past performance 
considerations may play a dominant role in source selection." 

15.102 Multi-step sou rce selection technique - Page 13 

Replace the term technique with process . The coverage here describes a process (e.g., 
step 1 , subsequent step, next step) not a technique. 

Comment: I am not sure what or who prompted this coverage, but I do not see any 
added value in this process at all. Perhaps the writer(s) can further clarify the existing 
language after considering the following: 

-In the first step [para, (b)] it states that full proposals are not required but goes on to 
address minimal submissions consisting of 1) statements of qualifications, 2) proposed 
technical concepts, 3) past performance information, and 4) pricing information. 
Excuse me^ but isn'tthis a full proposal? Paragraph (c) seems to confimi my 
interpretation that full proposals are required In the first step, by limiting agencies to 
only seek additional information in anv subsequent step sufficient to permit an award 
without further discussion or another competitive range determination When may I 
conduct meaningful discussions? In the first step? 

Suggestion: Eliminate this coverage altogether or use the language in the first rewrite 
instead. If this coverage cannot be eliminated or substituted, here are some additional 
suggestions: 

1) Include a statement in paragraph (a) that states that this process is more conducive 
to acquisitions with complex or less definitive technical requirements . 

2) The language in paragraph (b) needs to be clarified or rewritten to eliminate any 
inference that full proposals are not required in the first step. Perhaps the statements 
of qualifications and past performance infomriation could be the minimum information 
initially submitted. Then the proposed technical concepts and pricing information could 



be submitted in the second step which would foma the basis for the initial competitive 
range determination and communications/discussions. 

3) The third sentence of paragraph (b) beginning with "The solicitation also " is a 

lead in sentence to subsequent steps and therefore belongs at the end of paragraph 
(b). 

4) Either delete the last sentence in paragraph (c), since it adds no value and is the 
outcome of any acquisition process or add the same sentence to each of the two other 
processes/techniques. 

15.103 Oral presentation ftechnigue ] - Page 13 

Suggestion: Since Subpart 15.1 is titled processes and techniques and for 
consistency purposes, drop the "s" off of presentation and add the term "technique" to 
the title. 

Comment: In the first paragraph it states that oral presentations may occur at any 
time in the acquisition process. I disagree with the way this is stated since anytime in 
the acquisition process may include before the closing date. Is this really possible? 

In the third line of paragraph (a) after the word representations, suggest you 
incorporate [past performance information,]. In paragraph (b) change [past 
performance] as it appears in the second line to [past experience]. 

Rationale: An offeror does not need to address in the oral presentation contract 
numbers, phone numbers, points of contact, and dollar values but does need to 
address experience as it relates to the type of work he has performed in the past. 

Comment: In paragraph (c)(1) it states that the solicitation may describe-the 
associated evaluation factors that will be used, yet the FAR is very clear In stating that 
"all factors and significant subfactors that will affect contract award and their relative 
importance shall be stated clearly in the solicitation" (FAR rewrite 15.404(e)). Suggest 
you make a distinction for paragraph (1). 

Comment: Delete paragraph (6) in its entirety as it adds no value. It is impossible to 
detemiine the scope and content of communications in advance of receiving offers!! 
The solicitation must state whether or not discussions will be held and there is a clause 
to cover this. Discussions should not be held during oral presentations since they are 
considered negotiations and only held after competitive range determination. A 
competitive range determination is not made during oral presentations, but after all 
presentations have been conducted. 



15.202 Advisory multi-step sourc e selection - Page 16 

Suggestion: In paragraph (a), line 7, add a period after evaluation and delete "and 
should invite responses." This is redundant since it already appears in the third line. 

15.404 Evaluation factors and subfactors - Page 30 

Suggestion: In paragraph (c), first line, change the word technique to process, to 
comply with a previously recommended change. 


Thankyou for the opportunity to comment! 



Ms. Victoria Moss 

General Services Administration 

FAR Secretariat (MVR) 

1 800 F Street, NW 

Room 4035 

Washington, DC 20405 
Dear Ms. Moss: 

The Defense Logistics Agency offers the following comments with regard to the Proposed Rule 
(Federal Acquisition Regulation (FAR) coverage, FAR Case 97-004) published in 62 Federal 
Register 90, pages 25785-25795, May 9, 1997. 

FAR 15.1003(a)(2) - This coverage states that notification is to be accomplished prior to award. 
This will add to administrative lead time (ALT), and may place an additional burden on the 
procurement process. We recommend that notification be completed at time of award. 

FAR 19,20 1(b) - This subsection provides that the Department of Commerce will recommend, 
and the Office of Federal Procurement Policy will publish on an annual basis, by two-digit Standard 
Industrial Classification Code (SIC) Major Group, the appropriate price evaluation adjustment factor 
percentage for SDB concerns. DLA considers use of two-digit-level Major Groups too broad: their 
use could result in an inaccurate representation of SDB participation in a particular industry. That is, 
combining unrelated industry categories within the same two-digit SIC to establish the evaluation 
adjustment factor may distort the SDB award statistics and result in disproportionate percentages 
being applied to specific commodity areas. Although the "Response to Comments to Department of 
Justice Proposed Reforms to Affirmative Action in Federal Procurement," also published in the 
May 9, 1997 Federal Register, indicates at page 25650 that implementation of benchmarks at the 
four-digit SIC level is too burdensome (presumably for the Government, rather than for the private 
sector), this does not appear to be a sufficient reason to be satisfied with results that may lead to 
erroneous conclusions. We offer two DLA examples where use of the Major Group codes could 
yield (or has already yielded) unsatisfactory results. In the first, the Defense Fuel Supply Center's 
acquisitions are concentrated in the petroleum commodity area, with substantial awards made to 
small and small disadvantaged concerns. In Major Group 51, "Petroleum Product Wholesalers" are 
lumped together with totally unrelated commodity areas, such as tobacco products and other items 
that the Government does not purchase in significant quantities. The lack of substantial SDB 
participation in these other commodity areas may dilute the statistics of SDB participation in the fuel 
industry and result in a higher regional evaluation adjustment factor. (This type of disproportionate 
impact seems inconsistent with the "narrow tailoring" guidelines of the Adarand decision.) The 
second example is the Defense Industrial Supply Center's (DISC's) experience with SBA's waiver 
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of the nonmanufacturer rule for "high-nickel alloy" in federal supply group 95, which was 
established without DISC input. "High nickel alloy" is not a common term in the steel industry, 
and is highly ambiguous as a product description: DISC had great difficulty in determining the 
products, specifications, and acquisitions to which the waiver actually applied. 

In order to improve the accuracy of the SDB adjustment factor and satisfy the "narrow 
tailoring" requirement of Adarand. we recommend that the DoC/OFPP industry analysis be 
performed at the four-digit SIC level. According to the "Response to Comments" cited above, DoC 
analysis indicated that 40 four-digit SICs accounted for approximately 80% of dollars awarded under 
prime <:ontracts above $25,000 in FY 1995. Thus, use of four-digit designators, at least for these 40 
SICs, would not be unreasonably burdensome, and would have a better chance of satisfying the 
requirements of Adarand. Rather than considering use of the four-digit codes at some future date, 
therefore, recommend that these be used in the immediate implementation of these procedures. 

In addition, we recommend that the evaluation process performed by the Department of 
Commerce be modified to provide for Agency-level participation in the final recommendations 
made to OPPP. This will give Agencies the opportunity to raise industry-unique considerations, 
while providing OFPP and the DoC additional insight into whether use of the SDB mechanism 
described in Part 19. 11 would cause an industry to be disproportionately impacted by efforts to 
achieve affirmative action goals. 

Apart from the selection process for applicable commodities, there is another point regarding 
this paragraph. The OFPP's publication is to provide for inclusion of pertinent mechanisms in 
solicitations issued by a particular date. In order to be efficient, though, this notice must be 
disseminated to reach contracting officers well before the effective dates specified for each 
mechanism. It may be presumed (but ought to be stated explicitly) that a mechanism properly 
included in a solicitation will remain in effect throughout the entire process, even though the 
published effective date might expire before a solicitation is brought to award. 

FAR 19.201(f)(1) - The coverage allows anyone to complain to designated agency personnel 
that the new SDB mechanisms are causing a disproportionate impact on a particular industry. While 
technically/administratively possible, this procedure creates a potential administrative burden for the 
agency, but no rationale is provided for eliminating the usual determination that the complainant 
have "standing" to raise the objection. 

FAR 19.304(b)(1) - The last sentence states that the contracting officer "may assess the validity 
of the [non-presumed offeror's] representation of social and economic disadvantage by accessing the 
SBA's on-line central registry... ." Since assessments typically encompass analysis, evaluation, and 
estimation, recommend that the wording be changed to "may verify the validity... ." This same 
recommendation applies to paragraph (a)(1) of clause 52.219-25. 

FAR 19.305(g) - We are very concerned about SBA's ability to process determinations of the 
disadvantaged status of challenged offerors in a timely manner. If the SB A cannot provide an 
answer within 15 days, the contracting officer is obliged to presume that the challenged offeror is 
disadvantaged. Request that the SBA be required to respond within the timeframe specified. 
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FAR Subpart 19.1 1 - This coverage will have to be read in conjunction with proposed coverage 
for Empowerment Contracting (FAR Case 97-603, published in 62 Federal Register 75, pages 
19200-205, April 18, 1997, especially proposed FAR 26.406.1(b)), as well as with existing source 
selection evaluation factors. Since these factors are additive, there is the potential for exceptionally 
high preference percentages. Recommend that a cumulative preference cap or maximum be 
established. Alternatively, since some of the preferences are established at the Agency level, 
recommend that Agencies be permitted independently to establish their own cumulative maximum 
percentages for the various preference programs. 

FAR 19.1 103(c) - Many contracting personnel associate the FMP with 8(a) buying under 
Subpart 19.8. For these buys, the FMP is typically determined prior to and independent of any 
current proposals. This proposed coverage may lead personnel to conclude that, under Subpart 
19. 11, the FMP needs to be determined prior to receipt of competitive proposals. FAR 19.202-6 
(which should be revised to accommodate the new coverage) instructs agencies to determine the 
FMP in two different ways for two different categories of acquisitions, neither of which is price 
evaluation adjustments for SDB concerns. Recommend that proposed 19.1 103(c) be revised to 
specify that, on non-set-aside competitive acquisitions involving price evaluation adjustments for 
SDB concerns, contracting officers shall determine the FMP in accordance with FAR 15.805-2 
(especially 15.805-2(a)). This would make it clearer that, in competitive acquisitions, prices offered 
on the instant acquisition should be considered in the determination of the FMP. 

FAR 19.1 104 - The last sentence indicates that clause 52.219-23, Notice of Price Evaluation 
Adjustment for Small Disadvantaged Business Concerns, does not apply to the Department of 
Defense, NASA, or the Coast Guard. However, DoD was not exempt from the overall coverage, 
even though much of it is "rolled up" from DFARS. In fact, DoD is listed as one of the Agencies to 
which it applies in the introductory (identification) information and the proposed rule's Summary. 
Under the circumstances, recommend that one of these three actions be taken: specifically exempt 
DoD from certain portions of the coverage; cite to the applicable DFARS coverage and clause via 
cross-reference to 219.7003 and 252.219-7006, respectively; or delete this sentence from proposed 
19.11 04. (Note: clause 52.2 1 9-23 is also cited in proposed 1 9. 1 202-4(a), which provides general 
procedures for use of the evaluation factor in the context of the SDB participation program. 
However, if the clause does not apply to DoD under Subpart 19. 11, neither should it apply to DoD 
under 19.12. Furthermore, if the decision is made to use the DFARS coverage, a question arises as 
to whether it will pertain to all products and industries, as it does now, or only to those SICs 
authorized by OFPP under the FAR guidance.) 

FAR 19.1202-2(b)(2) - [editorial note] - The reference should be to FAR Subpart 19.8, rather 
than to 19.7. 

FAR 52.219-24 - There is no exclusion of DoD from operation of this provision, which refers to 
clause FAR 52.219-23. Depending on the resolution of the apparent inconsistency at 19.1 104, 
perhaps this provision ought to state in paragraph (a): "...Credit under that evaluation factor or 
subfactor is not available to an SDB concern that qualifies for a price evaluation adjustment under 
the clause at FAR 52.219-23... or at DFARS 252.219-7006... 


We appreciate the opportunity to comment on the Proposed Rule. Should you have any 
questions about the foregoing, please contact Ms. Mary Massaro, MMPPP, who can be reached at 
(703) 767-1366, or via Internet message addressed to mary_massaro@hq.dIa.mil. 


Sincerely, 



Captain, SC ''JSN 
Dqputy lExecutjve Direoor 
(Phjcujremeat) 


National Aeronautics and 
Space Administration 

Headquarters 

Washington, DC 20546-0001 
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General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW, Room 4035 
Washington, DC 20405 

SUBJECT: Part 1 5 Rewrite 

We appreciate the opportunity to comment on the subject proposed rule. We strongly 
support the aims of the Part 15 rewrite; however, we have some comments which are as 
follows: 

Group A: 

1. 15.603(b)(l)(iv): 

The last sentence is related to the parenthetical in the previous sentence. Grammatically, it 
should be part of the parenthetical. This can be corrected by removing the parenthesis 
after "notice" and adding one after "request." A better solution would be to remove the 
parentheses and have that language as a separate sentence. 

Group B: 

1. 15.501 Deflnitions: 

The last sentence of the Cost or pricing data definition, dealing with parametrics, should 
be revised to replace the phrase "appropriate validated calibrated parametric models" with 
"appropriately calibrated and validated parametric models." The order of validated and 
calibrated should be changed to reflect the order in which those processes are performed. 
Also, the word "appropriately" refers to the calibrated and validated processes, while 
"appropriate" refers to the models. 

Also, there is no reason to retain the awkward term "Information other than cost or 
pricing data." This term was only created to deal with a statutory problem in FASA that 
was removed by FARA. The term is confusing at best. It has a plain and obvious 
meaning that is much broader than the limitations specified in the definition. For instance. 
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where FAR Part 27 discusses rights in data; it clearly excludes cost or pricing data, but it 
is difficult to form phraseology to say that "data" also excludes information other than 
cost or pricing data. To the non-expert reader, "information other than cost or pricing 
data" would appear to be all data, including technical data, that is not cost or pricing data. 
It makes no sense to inflict this misunderstanding on the public when it is no longer 
required. It would be a substantial improvement to use the term "uncertified cost or 
pricing data." 

2. 15.503-l(c)(l)(ii)(B): 

The sentence syntax is incorrect. It reads "The determination... and is approved..." The 
word "and" does not belong in front of "is approved" in the sentence. The sentence 
would read better if reworded, e.g., "A determination is made (with approval at a level 
above the contracting officer) that the proposed price is based on adequate price 
competition and is reasonable." 

3. 15.504.1(a)(3): 

The last sentence states "When appropriate, price analysis shall also be used to verify the 
overall price as fair and reasonable." The phrase "when appropriate" is unclear since the 
general rule has been that a price analysis should be performed to ensure the overall price 
is reasonable when cost or pricing data are required. The implication by the change is that 
a price analysis is not always appropriate in that situation. The question is then when 
would it be? We believe the proposed wording is unclear and wiU result in a price analysis 
rarely being performed. Recommend the current language in 15.805-1 be retained, unless 
clarification is provided as to when a price analysis should be performed when cost or 
pricing data are involved. 

4. 15.504.1(c)(2)(i)(C): 

As stated in conmient 1. above, "validated/calibrated" should be changed to "calibrated 
and validated" to reflect the order in which those separate processes are performed, 

5. 15.504-l(d)(l): 

The wording should be revised to be closer to that used in the definition of cost realism, 
appearing in 15.501, in order to prevent misinterpretation. We recommend the end of the 
subparagraph be modified to read "...and are consistent with the various elements of the 
offeror's technical proposal, particularly where unique methods of performance and 
materials are described in the proposal." 

6. 15.504-1(0(2): 

This mandates certain make-or-buy information in all acquisitions other than for 
commercial items, or where adequate price competition exists. The last sentence of the 


paragraph suggests that some other exceptions were contemplated, but none are included. 
The current FAR 15.812-21 lists a number of exceptions, none of which are carried into 
the rewrite. Contracts for services in which there are incidental supplies, e.g. cleaning 
materials in a janitorial contract, should be exempt. Other contracts should be exempt if 
the cost of supplies is anticipated to be too low to make a breakout feasible. We should 
not be mandating the collection of data we are unlikely to use. As apparently 
contemplated in the last sentence, the CO should have an option to request the data for 
exempted acquisitions. 

7. 15.504-l(g): 

This paragraph does not clearly state that "unbalanced" refers to prices being adjusted by 
raising some and lowering others. Under the proposed language, if a price for a single line 
item is understated, the entire price would be considered unbalanced. Such a situation 
might be a buy-in, but it is not unbalanced until another line item's price is raised to 
compensate for the loss. The second sentence of the paragraph should be modified by 
adding "and another line item has a price that offsets the over or understated amount." 
Also, the paragraph implies that separately priced line items are bad and should be 
avoided, because they have a great risk of being unbalanced. The third sentence in (g)(1) 
should be reworded to read "There is more potential for unbalanced pricing when 

8. 15.504-2(d): 

The first sentence has deleted the reference to denial of access to records as a reason for 
notification to the contractor, although the second sentence refers to denied records as 
one of the things to be documented in writmg to the contracting officer. That second 
sentence also clearly distinguishes between data and records, so that one could not 
interpret records to be encompassed by the term data. Access to records supporting the 
basis for the offeror's proposal may be critical in evaluating the proposal. We recommend 
that denial of access to records be retained in the first sentence. 

9. 15.504-3(c)(5): 

The words "to the Government" at the end of the sentence appear out of place and result 
in the sentence being awkward and unclear. We recommend that the sentence be revised 
to insert "to the Government" between "submit" and "cost." 

10. 15.507-3(a): 

Delete the word "certified" in the first sentence as it is redundant. 

11. 15.S08(f): 

The last sentence, which prescribes Alternate I of the clause, appears to be part of 
subparagraph (6). We recommend either renumbering the paragraph so that this sentence 


is (f)(2) and the rest is (f)(1), or deleting the sentence and revising the beginning of the 
paragraph to read: "The contracting officer shall insert the clause at 52.215-26, Integrity 
of Unit Prices, in solicitations and contracts, and shall insert the clause with its Alternate I 
when contracting without fiill and open competition or when prescribed by agency 
regulation. The clause is not required for 

12. Table 15-2: 

The Table is titled "Instructions for Submitting Cost or Pricing Data;" however, these are 
instructions for submitting a cost/price proposal. The information described in the 
instructions is not necessarily all that would have to be submitted and certified, and 
includes some items in the General Instructions, such as type of action in l.e and 
judgmental factors in 3 . a, that are not cost or pricing data. Therefore, the title is 
misleading and should be changed to "Instructions for Submitting Cost/Price Proposals 
When Cost or Pricing Data Are Required." If a shorter title is desired, it could be revised 
to "Instructions for Submitting Cost/Price Proposals." 

13. Table 15-2, Cost Elements, A(2): 

The first sentence of the paragraph requires that subcontractor cost or pricing data be 
obtained unless an exemption applies. The third and fourth sentences indicate that 
subcontractor cost or pricing data is only required to be submitted to the CO for 
subcontracts over $10M, but the last sentence of the same paragraph requires submittal to 
the CO of all cost or pricing data obtained from subcontractors. Thus, the last sentence 
has the effect of overriding the third sentence. We recommend the removal of this 
inconsistency by deleting the last sentence. 

14. Table 15-2, Cost Elements, B: 

In the parenthetical, the current FAR example "e.g., monthly, quarterly, etc." was 
changed to "e.g., monthly." Some people may misinterpret the change to mean that data 
should normally be obtained for monthly periods. It is rare that we would find a 
breakdown useful in less than an annual period, and almost inconceivable that we would 
want a monthly breakdown, because the labor rates and applicable overhead rates do not 
change that frequently. The current FAR example should be reinstated to allow the 
contracting officer to determine the appropriate period. 

15. 52.215-22(c)(2)(i)(B): 

This subparagraph has been revised from the current FAR by the addition of the phrase 
"or an earlier date agreed upon by the parties." This phrase is not appropriate in this 
paragraph, because there is no reference in the paragraph to the date of certification 
(which this phrase is normally associated with). Without such a reference, it implies that 
the contracting oflBcer can agree to a new date for the purposes of defective pricing 
(although it is hard to conceive of the contractor wanting to use any date earlier than the 
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date of price agreement). If the intent is to change the subparagraph to refer to the date of 
certification as well as the date of price agreement, it would have to read something like: 
"(B) The Contractor proves that the cost or pricing data were available before the date of 
agreement on the price (or before the date of certification of the cost or pricing data, if an 
eariier date is agreed upon by the parties) of the contract (or modification), and that the 
data were not submitted before such date.** 

However, this raises an issue with the next paragraph, (c)(2)(ii)(A), which states that an 
offset is not allowed if the data was known to be understated on the date the data was 
certified. Since data available to the contractor is presumed to be known by the 
contractor, the only data for which the contractor can get an offset is data that became 
available after the certification and before the date of agreement on price. Therefore, it 
serves no purpose to refer to the date of certification in subparagraph (c)(2)(i)(B), and the 
phrase "or an earlier date agreed upon by the parties" should be deleted. 

16. 52.215-22(c)(2)(ii)(B): 

This subparagraph has been revised by addition of the phrase "or an earlier date agreed 
upon by the parties/' This phrase is not appropriate and should be deleted (see comment 
for subparagraph (c)(2)(i)(B)). As a side issue, the contractor would probably want to 
have the eariiest possible date in this subparagraph, and the latest possible date in 
subparagraph (c)(2)(i)(B), while the Government would prefer the reverse. In the interest 
of fairness and administrative simplicity, the date (or language referring to it) should be the 
same in both places. 

17. 52.215-23: Subparagraphs (d)(2)(i)(B) and (d)(2)(ii)(B): 

See the comments above for 52.215-22 subparagraphs (c)(2)(i)(B) and (c)(2)(ii)(B). 

18. 52.215-27: 

-»< 

The last sentence cites FAR 1 5.508(c). The current FAR version cites FAR lS.804(e), 
which appears at 1 5 .508(g) in the proposed rule. The cite should be changed to 
15.508(g). 

19. 52.215-39: 

The next-to-last sentence cites FAR 1 5.508(c). The current FAR version cites FAR 
15.804(f), which appears at 15.508(j) in the proposed rule. The cite should be changed to 
15.5080). 

Also, a new sentence has been added at the end of the clause, indicating that prior-year 
cost adjustments will be determined and applied in accordance with FAR 31.205-6(o). 
There is nothing at that cite discussing prior-year adjustments. Therefore, it is unclear 


what the sentence refers to. The clause should be revised to provide such a clarification 
this sentence should be deleted. 


20. 52.215-41(a)(l)(i): 

This subparagraph has a title, but none of the other subparagraphs in (a) have titles. 
Either the title should be deleted, or a title added for (a)(l)(u), such as "Information 
commercial items." 


-1^ i=M^ 

Deidre A. Lee 
Associate Administrator 
for Procurement 
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General Services Administration 
FAR Secretariat (VRS) 
1800 F St.. NW. Room 4035 
Washington. DC 20405 

Subject: FAR Case Number 95-029; FAR 15 Proposed Final Rule 
Dear Sir: 

The Office of Naval Research (ONR), Acquisition Department (ONR 02) wishes to 
submit comments on the subject FAR case, a proposed final rule on Federal 
Acquisition Regulation Part 15 - Contracting by Negotiation. 

The proposed rewrite of Part 15 should recognize that cost analysis may be the most 
appropriate type of analysis for some proposals below the $500,000 threshold for 
obtaining cost or pricing data. 

The definition of "information other than cost or pricing data" at 15.801 (which Is 
retained at 15.501 of the proposed rewrite) Includes "cost Information." The definition 
of "cost analysis" also at 15.801 (and retained in slightly modified form at 1 5.504-1 (c) 
of the proposed rewrite) includes review and evaluation of the separate cost elements 
of an offeror's or contractor's information other than cost or pricing data. It is clear 
from these two definitions that cost analysis may be performed when cost or pricing 
data are not obtained. 

1 5.805-1 (b). however, links the type of analysis to whether or not cost or pricing data 
are required: when cost or pricing data are required, the contracting officer must 
perform a cost analysis and should perform a price analysis; when cost or pricing 
data are not required, the contracting officer must perform a price analysis. (These 
same prescriptions are retained at 15.504-1 (a)(2) and (3) of the proposed rewrite.) 

However, there are situations where, although cost or pricing data Is not required, 
cost analysis is the most appropriate analytical technique. For example, an 
unsolicited research proposal for less that $500,000 is not a commercial item, is not 
subject to adequate price competition, and typically has a unique statement of work 
developed by the offeror. The price analysis techniques at 15.805-2 (retained in 
slightly modified form at 15.504-1 (b)(2) of the proposed rewrite) are of limited 
usefulness in this example. The most useful proposal analysis would be a cost 
analysis of the proposed cost elements In conjunction with a technical analysis. 
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Under the current Part 15 and the proposed rewrite, however, only a price analysis 
would be required In the above example. The proposed language at 15.504-1 (a)(2) 
should be revised to include . . unless the proposal Is below the threshold for 
obtaining cost or pricing data and the contracting officer determines that cost analysis 
is in the best Interests of the government." If more precise guidance is preferred, the 
following sentence could be added instead: "A cost analysis may be used In lieu of, 
or in conjunction with, a price analysis for proposals for noncommercial items or 
services below the threshold for obtaining cost or pricing data if there Is not adequate 
price competition and information other than cost or pricing data adequate for cost 
analysis is available." 

Thank you for the opportunity to comment. Should there be any questions or 
requirements for further information, please contact Philip Harless at (703) 696-2580, 
FAX (703) 696-4430 or e-mail http://harlesp@onr.navy.mil. 

Sincerely, 

CHARLES R. PAOLETTI 
Executive Director. 
Acquisition Management 




General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW Room 4035 
Washington, DC 20405 

Dear FAR Secretariat: 

On behalf of the Small Business Administration (SB A), I would like to take this 
opportunity to respond to proposed rule, FAR Case 95-029, Federal Acquisition Regulation: Part 
15 Rewrite: Contracting by Negotiation: Competitive Range Determinations, published for 
comment in the Federal Register on May 14, 1997. 

Part 2— DEFINITIONS OF WORDS AND TERMS 

The proposed definition of "best value" as presented in the proposed rule needs to be enhanced. 
Best value contracting is a method used in Federal procurement to define the trade-offs utilized in 
the award decision process. These trade-offs permit the Government to develop a risk/benefit 
assessment which compares the offeror's proposed cost against the merits of the offeror's 
proposed resources to be utilized in achieving the required performance. 

Subpart 1 1 . 8 — Testing 

1 1 ,801 Preaward testing. This paragraph goes too far in the use of discretionary authority 
concerning where, when and how test results will be considered. Where a solicitation mandates 
preaward testing or product demonstration, it should be incumbent upon the Government to state 
the type of tests or demonstration to be utilized. This is essential to maintain a level playing field 
for all offerors. These tests can be developed from generally accepted industry standards, or the 
offeror's in-house written procedures, or conformance to the salient characteristics developed 
within an industry or by the Government. In addition, the proposed paragraph states that. . . "The 
results of such tests mavbe used to rate the proposal . . . '* We feel that this is too open-ended and 
the term "v^ll be" needs to be substituted for "may be." 

Part 14— SEALED BIDDING 

14 404-1 (e)(1) pertains to the conversion of a sealed bid to a negotiated procurement. We feel 
that this requirement should remsun as referenced in 15.103. The language proposed at 14.404- 
1(f) should be substituted in its place. In addition, add the words "a reasonable" after 
"... conducted and has been given an [a reasonable] opportunity to participate. . ." to 14.404- 


1(f)(1). 
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FAR Case 95-029 


Page 2 


1 5 .00 1 Definitions. The following revisions are suggested: 

Discussions — add [] "...revise [or modify] its proposal" at the end of the sentence. 

Bargaining should be a separate definition and should begin: "Bargaining is a process 
which includes " 

Proposal modification. Add [] . . . "is a change made [by the offeror] . . . closing date and 
time , mad e in response to . . . 

Proposal revision. Add [] . . . "is a change [made by the offeror] to a proposal made after 
the solication..." 

15.101 Best value continuum. The example used "...in acquisitions where the requirement is 
clearly definable and the risk of unsuccessful contract performance is minimal, cost or price may 
play a dominant role in source selection" seems to define the use of sealed bidding under 
6.401(a). It is suggested another example be used. 

15.102 Multi-step source selection technique. This appears to be an expeditious way of 
eliminating from consideration, those companies that don't measure up to the initial expectations 
of the buying activity. Why request pricing information, when pricing can be negotiated further in 
the procurement process (see 15.406(d)(3))? Why request past performance information at this 
juncture, if not to disqualify those with no relevant past performance history from further 
consideration?. Multiple competitive range determinations only serve as a means of allowing a 
down select and serve to limit competition. 

1 5 . 1 03 Oral presentations. 

We continue to be concerned with the potential financial impact oral presentations pose to small 
businesses. Proposal preparation has jJways been an inherent part of doing business. However, 
we are concerned that the added burden presented by an oral presentation will be cost prohibitive 
for many small businesses. Since oral proposals will be used to supplement written proposals, an 
added expense will be incurred for transportation, accommodations and salaries for key 
employees paid for time on the road. In addition, an offeror could also have to incur these costs 
for key subcontractor's and consultants. Current workload could also be affected if key 
employees are required for an oral presentation. We would like to see the Office of Federal 
Procurement Policy develop guidelines to be used by Federal Agencies contemplating oral 
presentations. We would also suggest that teleconferencing or video teleconferencing be 
explored an alternatives to on-site oral presentations. 
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15.201 Presolicitation exchanges with industry. 

We have reservations in regard to 1 5.201(4). One-on-one meetings with contractors raises the 
specter of impropriety, no matter how innocent. We feel that the integrity of the procurement 
process can be better preserved by avoiding one-on-one meetings. 

15.202 Advisory muhi-step source selection. 

See our comment for 15.102. A response to information presented by the Government in such a 
manner as to provide a general description of the scope or purpose of the acquisition will solicit a 
response in kind from a potential offeror. To take that information and make a decision on 
whether or not that offeror has the potential to become a viable competitor casts doubt on the 
purpose of the exercise. Pricing data can be negotiated later in the process. Past performance 
data could only be used at this point to advise an offeror that his perceived lack of relevant past 
performance would prevent the award of a contract. Worse, would be to use that data to advise 
an offeror of not having the potential to be a viable source, and then in general terms explain how 
that decision was reached. We feel that this advisory method will be used primarily to dissuade 
and otherwise limit the potential universe of offerors to a manageable few. In our opinion, this 
does not promote full and open competition in the contracting arena. Rather, it makes the 
administrative burden placed on contracting officers more manageable at the expense of 
competition. 

15.206 Amending the solicitation. 

1 5.206(e) add at the end of the sentence ". . .unless the amendment will effect the standing of a 
previously eliminated offeror. Where an amendment will alter the standing of an offeror 
previously eliminated from the competitive range, the contracting officer shall send a copy of the 
amendment to that offeror and permit that offeror to submit another proposal." If this comment is 
accepted 1 5.407(a) will need to be revised. 

15.206(g) contains two misreferenced paragraphs in the parenthetical at the end of the sentence. 
We are not sure what 15.208(b) should be and the reference to 15 407(d) should be 15.407(b). 
interpreted to mean only two offerors. Is this the intent of establishing competitive range? Will a 
contracting officer be driven by the number of backlogged procurements awaiting action? Or v^U 
it be driven by the opportunity to develop new sources offering a competitive price? 

15.406 Communications with offerors. 

15 .406(a) The relevancy of an offerors past performance information and communication relative 
to unknown adverse past performance is not minor in nature. Where communication results in the 
inclusion of an offeror in the competitive range due to information submitted in reference to 
adverse unknown past performance 
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15.406(c)(1) - This paragraph discusses establishing competitive range using those proposals that 
are "most highly rated" unless the range is further "reduced for purposes of efficiency". The 
criteria used to establish "most highly rated" and "efficiency" need to be defined. 

15.406(c)(2) - The term "efficient competition" is used in this paragraph. What criteria defines 
"efficient competition"? 


Thank you for this opportunity to comment. 



Judith A. Roussel 

Senior Procurement Executive 
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Date: 7/15/97 

Sender: mosesj@cc.tacom.army.mil 
To: farcase 95-029 

cc: lichoror@cc.tacom.amriy.mil. sivalelr@cc.tacom.army.mil 
Priority: Nomial 

Subject: FAR Part IS Rewrite 

TACOM/ Warren^ MI, Acquisition Center comments: 

Group A — 

1. FAR 15.001, Definitions, Proposal modification. 

Problem: The term "proposal modification" can cause confusion because 

the 

term "modifications" refers specifically to post-award actions in 
acquisition usage. 

Recommendation: Change the term "proposal modification" to "proposal 
amendment . " 

2. FAR 15.102, Multi-step source selection technique. 

a. 15.102(b), second sentence. Recommend that the words "the" and 
"limited" be added as follows: "While the solicitation will not require 
the submission of full proposals in "the" first step... and past 
performance and "limited" pricing information. This makes this sentence 
more consistent with 15.202(a). 

b. 15.102(b), fifth sentence, "The solicitation must contain 
sufficient information..." This sentence could leave the government 
vulnerable to protests. Recommend that the word "must" be substituted 

with 

"will . " 

c. 15.102(c), third sentence, "The agency shall seek additional 
infprmation. . . " This sentence may be misconstrued to mean that only one 
competitive range determination may be made, which would be a direct 
contradiction to 15.102(a). Recommend changing the word "shall" to "may" 
in order to clarify the intent of this sentence. 


Group B: 

1. FAR 15.504-2(c) (2) . 

Problem: PCOs or ACOs may interpret this to mean that an indirect 
costs audit can never be requested within 12 months from the 
previous indirect cost audit. A contractor's fiscal year or 
budget cycle could invalidate an indirect cost audit in less than 
12 months. 

Recommendation - Recommend a statement be added asking the PCO to 
verify with the auditor if indirect costs audit results are still 
valid before requesting such an audit. 

2. 15.504-2 (c) (3) . Recommendation: Add the following sentence after 
the first sentence. "Notwithstanding the above, the PCO may request 
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the audit be tailored to include only certain elements of cost." This 
will save time and resources and eliminate any possible unnecessary 
information. 

3. 15.504-3{c) (5) , states "If there is more than one prospective 
subcontractor. . .the contractor need only submit ... data for the 
prospective subcontractor most likely to receive award to the 
Government". What if the subcontractor most likely to recieve the 
award changes prior to award but after conclusion of negotiations? 

4. 15.504-4 (c) (3) , fourth sentence ("If the prospective contractor 
fails to identify or propose facilities ...."). Recommend that the 
sentence be changed to "If the prospective contractor fails to propose 
facilities capital..." This would make it consistent with the 
language at 15. 508 (i). 

5. 15.506-3, Documenting the negotiation. 

Problem: 15.506-3(7) Audit reconciliation needs to be specifically 
addressed. 

RECOMMENDATION: Insert the phrase "and audit recommendation" after 
each "major cost element" in the first sentence of FAR 15.506-3(7). 

6. 15.506-3(b). The PCO must send a copy of the PNM to the cognizant 
audit office and to the cognizant AGO administering the contract. 
This is not just a post-award requirement. Recommend the following 
wording, "Whenever field pricing assistance has been obtained, the 
contracting officer shall forward a copy of the price negotiation 
memorandum to the cognizant audit office (if an audit has been 
performed) and to the cognizant AGO." 

7. 15. 507-3 (d). Recommendation: In the event of an FPRA, the AGO 
should be required to furnish a copy of the price negotation 
memorandum (PNM) to the Contracting Officer along with the 
recommended rates. The PNM should reconcile to respective DCAA 
input. 

8. 15. 507-1 (b) "...,the Government is entitled to a price 
adjustment, including profit or fee, of any significant amount by 
which the price was increased because of the defective data." 

Problem: This is not true. The Gov't is entitled to a price 
adjustment on ANY defective pricing overpayment, whether 
"significant" or not, for DOD contracts, lAW Section 952, TINA 
Amendments, 10 USG 2306(a) (e). This statute gives NO limitation on 
the amount of a defective pricing overpayment. The law gives us no 
relief on this by specifying a threshold limitation. 

RECOMMENDATION: Remove the term "significant" from the sentence. 

9. FAR 15.507-1 (b) (5) deals with offsets. However, any offset 
submitted by a contractor must be sent to DCAA for audit review 
before a CO can issue a finding on its validity. The DODIG issued 
guidance in their TINA Handbook, 1 Apr 93, requiring COs to request 
an audit on proposed offsets for validity and verification. 

RECOMMENDATION: Include guidance for COs to obtain audit review on 
offsets per DODIG guidance. 


10. 15.507-1 (b) (7) (i) . Problem: There are major concerns with this 
part. Nowhere in this section on interest is guidance given governing 
interest collection. This is a problem area that is short on 
regulation and big on visibility from OSD and the DODIG. Specific 
guidance received from OSD cites TINA (10 USC 2306(a) (e) ) and FAR Part 
32. FAR Part 15 needs language addressing debt recoupment and 
interest procedures. We're not giving our PCOs the legal information 
they must adhere to. 

RECOMMENDATION: Incorporate OSD and FAR Part 32 guidance on debt 
recoupment and interest collection procedures into FAR 15.507. Include 
after the last sentence in the first paragraph of FAR 15 . 507-1 (7) (i) 
the following: "The Truth in Negotiations Act (Title 10 United States 
Code 2306(a) (e) requires the contractor to pay interest (and a possible 
penalty) on any amount overpaid as a result of defective cost or 
pricing data. Contracting officers do not have the authority to waive 
or offset charges required by statute. Defective pricing interest (and 
penalties) are not negotiable and cannot be waived, offset against 
amounts owed the contractor, or included in "bottomline" settlements. 
Contracting officers may not accept credits or adjustments on contracts 
not affected by defective pricing, instead of obtaining price 
reductions on the affected contract. Such action could result in 
illegal augmentation of appropriations. ** 

11. FAR 15-507. This section contains ho guidance for demand letters. 
Guidance is contained in FAR Part 32, 32.606 and 32.614 and from OSD 
guidance. 

RECOMMENDATION: Include guidance on demand letters for defective 
pricing debt recoupment be given, either by reference to FAR part 32 
or specific instructions in this part. 

POC: Joan Moses/Rochelle Lichorobiec, AMSTA-AQ-E, (810) 574-8087 
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AMERICAN CONSULTING 
ENGINEERS COUNCIL 

July 14, 1997 

General Services Administration 
FAR Secretariat (VRS) 
1800FSt.,NW 
Room 4035 

Washington, DC 20405 

Ref: FAR Case 95-029 - Group A 

To whom it may concern: 


The American Consulting Engineers Council (ACEC) and the Hazardous Waste 
Action Coalition (HWAC) would like to provide these comments in response to the 
May 14, 1997 issuance of revised rulemaking on Part 1 of the proposed re-write of the 
Federal Acquisition Regulations (FAR) Part 15, Contracting by Negotiations. 

In general, ACEC and HWAC are very pleased about the substantial revisions that 
have been made to the proposal since its original issuance on September 12, 1996. In 
particular, the improvements made to the sections on best-value, past performance 
and limitations on the competitive range, clarify and provide needed criteria and 
guidance that will enhance the performance of these contracting tools. The FAR 
Council is to be commended for these efforts. 

Although both of our organizations endorse the proposal, we would like to point out a 
number of issues that we believe warrant some further revision. In particular we 
would point out the following sections: 

Subpart 15.201 : Information Exchanges: Although efforts have been made 
to promote information exchanges with industry, we believe that a stronger emphasis 
needs to be placed not just in pre-solicitation consultations, but in acquisition strategy 
planning. In this way, industry can assist the agency in developing the best project 
before it even reaches the RFP or RFQ stage. By allowing industry to assist in 
developing the scope of work, before the project is put out for proposal, the agency 
will be better aware of innovations in the industry and will be able to put out a more 
up to date and effective request. 

Subpart 15.203: Electronic Commerce: Although the federal government 
is continuing to increase its emphasis on utilizing electronic commerce, the lack of a 
common electronic procurement server and the ever increasing number of individual 
agency procurement sites makes it very difficult to find available solicitations. Firms 
do not have the resources to go into dozens of different servers on a daily basis to 
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track down opportunities. The current CBD format is designed to allow contractors 
to look in one place, saving them a tremendous amount of time. Any electronic effort 
should mirror the current CBD format. 

Subpart 15.403: Source Selection Strategy: Source selection strategy should 
be public information from the earliest possible moment, or it constitutes additional 
criteria.. In a number of cases, input to the agency's on selection strategy, has averted 
potential contractor liability and accountability problems. As in the previous 
comment, early conmiunications with industry will allow the government to base 
their source selection strategy on information from the market that will likely help 
them formulate a better informed source selection strategy. These discussions will 
enable the government to structure the RPP to maximize industry competition and in- 
tum, the government will receive a better value for their proposal. 

Subpart 15.404(d)(1): Cost Consideration: The proposal still calls price or 
cost to be evaluated in every source selection. Although some care is taken to 
mention non-cost based procurements, particularly those under the Brooks A/E Act, it 
is important that it be clarified that this clause is not meant to affect non-cost based 
procurements. A specific cross reference to FAR Part 36 for treatment of cost 
(through negotiation with top technically-ranked firm) in A/E Selection is necessary. 
It is also important that any weight that costs may account for in this context be 
clearly defined. 

Subpart 15.405(a): Negative Past Performance: Although efforts have been made 
to allow offerors to rebut negative past performance information, it is important that 
they be able to also rebut negative information provided by other offerors or other 
sources outside of past performance history. The government should cite specific 
sources of past performance information being considered, and provide offerors the 
opportunity to rebut negative information. 

Subpart 15.405 (a) (1): Price Comparisons: The section should be revised so 
that it does not limit comparison of prices as a price analysis technique to firm fixed 
price contracts with economic price adjustment. FAR 15.503-1 indicates that cost or 
pricing data are not required if there is adequate price competition and then 
paragraph( c)(l) defines adequate price competition. Adequate price competition in 
this paragraph is not limited to certain contract types. Therefore, the second sentence 
under subpart 15.405(a)(10) should be deleted. 

Subpart 15.606(d) (1) & (3):Disclosure of rankings: Although we support 
offerors receiving proposal evaluations and a review of the relative strength and 
weakness, including their ranking in the solicitation, we continue to believe that it is 
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inappropriate to disclose the ranking of other competitors, except to firms in the final 
cut. 

Subpart 15.606(b): Debrieflngs: We continue to believe that the method of 
debriefing should be left to the offeror. The offeror should have the ability to 
determine how thorough a debriefing they would like to receive. In addition, many • 
agencies continue to consider debriefings optional. These should be considered 
mandatory. We also reiterate our support for pre-award debriefings based on SEB 
evaluations of the offerors. 

Finally, ACEC and HWAC continue to encourage the FAR Council to provide 
increased guidance to Contracting Officers on the utilization of these new 
procurement rules. The purpose of these rules is clearly designed to improve the 
value received by the government. Providing Contracting Officers with latitude and 
incentives for creativity is an admirable goal, but it must be within the requirements 
of the FAR. It is important that full disclosure of solicitation strategy and selection 
criteria not be diluted for the sake of contracting officer empowerment. We urge 
caution and clear and detailed guidance and training of contracting officials. 

Thank you for the opportunity to comment and we look forward to the release of the 
final rule. If you have any further questions, please do not hesitate to contact me at 
(202) 347-7474. 


Sincerely, 




President 
ACEC 


Pat O'Hara 

President 

HWAC 


AMERICAN CONSULTING 
ENGINEERS COUNCIL 

July 14, 1997 

General Services Administration 
FAR Secretariat (VRS) 
1800FSt.,NW 
Room 4035 

Washington, DC 20405 

Ref: FAR Case 95-029 * Group B 

■ To whom it may concem: 

The American Consulting Engineers Coimcil (ACEC) and the Hazardous Waste 
Action Coalition (HWAC) would like to provide these comments in response to the 
May 14, 1997 issuance of rulemaking for FAR Part 15 Subpart 15.5 - Contract 
Pricing, which was released as part of the revised rulemaking on FAR Part 15 - 
Contracting by Negotiations. 

The following are our recommended changes: 

Subpart 15*501 - Definitions (Parametric Estimates): There is some concem 
that Parametric estimates should not be considered cost or pricing data. By their 
nature, estimates developed under this technique will vary from actual results, and 
may well lead to imperfect assumptions. 

Subpart 15.501 - Definitions (Published and Unpublished discounts): Although 
the government has published a disclosure obligation for published and unpublished 
discounts, the FAR Council has yet to provide a workable definition to satisfy this 
obligation. 

Subpart 15,502 - Pricing Policy (Fair and Reasonable): The DAR and CAA 
Council's should adopt a rule which makes it clear that the contracting officer should 
not seek or otherwise require commercial companies to offer or accept ,most favored 
pricing terms. The Government's pricing goal should be "fair and reasonable" as all 
other procurements are currently dealt with. 

Subpart 15.503.1 * Prohibition on obtaining cost or pricing data (Adequate Price 
Competition): There is a concem that the proposed change alters an 
established and accepted meaning of adequate price competition. This change should 
be removed. 
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Subpart 15,503.3 - Requiring Information other than cost or pricing data 
(Definitions): When using terms such as price reasonableness, cost realism, cost 
analysis, and price analysis, it is critical that the rewrite remain consistent. 
Inconsistencies can lead to conflicts over required data, access to records and audit 
rights. 

Subpart 15.503.3 ( c)(3) - Lowest Price: Consistent with procedure in Part 52, an 
offerors not compelled to disclose its lowest price, especially for customer classes and 
circumstances unrelated to the Government's position as a purchaser. 

Subpart 15.503.5 - Access to records: As in earlier comments by industry on 
debriefing rights, we do not support having the contracting officer determine the 
extent of access to records and audit rights. It is critical that this language be clarified 
to determine the division between information related to the pertinent contract and 
those related to the contractors offerings in the general marketplace. Contracting 
officers should have limited authority to review non-related information. 

Subpart 15.504-l(d)(2) - Cost Realism: The language confuses cost-realism with 
past performance evaluations which should require the submission of information 
other than cost or pricing data. In addition, the DAR Council and the CAA Council 
should not apply cost realism to firm fixed price contracts unless and until the CAS 
Board has exempted firm fixed price contracts that do not involve the submission of 
certified cost or pricing data. 

Overall, this is a far ranging and thorough proposal. However, in an effort of this size 
it is important to keep in mind that many inconsistencies may occur. Of particular 
mention are a number of inconsistencies with some of the definitions used and the 
need for further clarification. Finally, we would note that there also appear to be 
some conflicts with the Truth in Negotiations Act (TINA). 

We would ask the Council to note these general and specific suggestions and request 
that the appropriate changes be made before a final rule is issued. ACEC and HWAC 
would also like to support the conmients being submitted by the Council on Defense 
and Space Industry Associations (CODSIA), which has conducted much of the 
analysis of Subpart 15.5. We have included CODSIA's detailed comments for your 
review along with this letter. 


Thank you for your attention to our comments. Please do not hesitate to contact Felix 
Martinez at ACEC and David Frazier at HWAC, at (202) 347-7474 with any 
questions that you might have. 


Sincerely, 

Sames R. Thomas, Jr., PE, FACEC Pat O'Hara 

'President President 

ACEC HWAC 


CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15^ REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/rrAUCS 
SUBPART 15^ . CONTRACT PRICING 
15J00 Scope of subpart 

This subpart prescribes the cost and price negotiation policies and procedures for pricing negotiated prime contracts 
(including subcontracts) and contract modifications, including modifications to contracts awarded by sealed bidding. 

15.501 Defmitioiis. 

Cost or pricing data (10 U.S.C. 2306a(h)(l) and 41 U.S.C. 254(d)) means all facts that, as of the date of price 
agreement or, if applicable, on oorlicr another date agreed upon between the parties that is as close as practicable to 
the date of agreement on price, prudent buyers and sellers would reasonably expect to affect price negotiations 
significantly. 


CODSIA ANALYSIS 
CODSIA does not believe the proposed change to "an earlier date** is consistent 
with the amendments made to Truth in Negotiations Act (TINA) under sections 
1207 and 1251 of the Federal Acquisition Streamlining Act of 1994 (FASA) 
which specifies "another date." The proposed rewrite offered no explanation for 
the change. 

Similar changes were made throughout FAR Subpart 15.5 and related 
solicitation provisions and contract clauses. 


Cost or pricing data are data requiring certification in accordance with 15.506-2. Cost or pricing data are factual, not 
judgmental; and are verifiable. While they do not indicate the accuracy of the prospective contractor's judgment 
about estimated future costs or projections, they do include the data forming the basis for that judgment Cost or 
pricing data are more than historical accounting data; they are all the facts that can be reasonably expected to 
contribute to the soundness of estimates of future costs and to the validity of determinations of costs already 
incurred. They also include such factors as: vendor quotations; nonrecurring costs; information on changes in 
production methods and in production or purchasing volume; data supporting projections of business prospects and 
objectives and related operations costs; unit-cost trends such as those associated with labor efficiency; make-or-buy 
decisions; estimated resources to attain business goals; and information on management decisions that could have a 
significant bearing on costs. Cost or pricing data may include poromotrio octimatos of olomonts of oost or prioo, from 
appropriate volidatod calibrated poromotrio modolo. 


CODSIA ANALYSIS 
CODSIA disagrees that parametric estimates are cost or pricing data. By their 
nature, estimates produced by this modeling technique Wl vary from actual 
results, and the variances £re traceable to imperfect assumptions and cause and 
effect relationships. It is unreasonable to view such imperfections as a basis for 
defective pricing allegations. As a minimum, this change should be not be part of 
the Part 15 rewrite project and should, instead, be considered within the broader 
context of parametric estimating policies and procedures. 


Page 1 


CODSIA ANALYSIS & RECOMMENDATIONS 

FAR SUBPART 15^ REWRITE 
FAR CASE 9S>029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITAUCS 

Cost realism moans an oflsossment of wh e ther or not the oosts in an off e ror's proposal oro rooliotio for the work to bo 
performed; rcfloot a clear understanding of the roquiromonts; and are oonsistont with the various olomonts of tho 
offeror's toohnioal proposal. 


CODSU ANALYSIS 
Definition duplicates coverage at FAR 15 J04-l(d). Definition should be deleted 
for same reasons definitions of "commercial item," •'cost analysis," field pricing 
support," "price analysis," and "technical analysis" were deleted. 


Discount means a price reduction regularly applied in the normal course of business in accordance with a 
commercial company's established written policies or customary practices. Examples include purchase volume 
discounts, reseller discounts, original equipment manufacturer discounts, national account discounts, 
educational institution discounts, state and local government discounts, etc. Price discounts do not include 
concessions, such as trade4ns; nonmonetary incentives (e.g., extended warranties, free supplies or services); 
discounts contingent upon other events (e.g., coupons); and temporary promotional discounts (e.g., inventory 
clearance sales, special marketing incentives). 


CODSIA ANALYSIS 
CODSIA has been disappointed that the FAR Council has yet to provide a 
workable definition of published discounts and unpublished discounts, 
particularly if the Government persists in imposing a disclosure obligation at 
FAR 52.215-41 and FAR 52.215-42. This is a high-risk concern to industry 
because the FAR*s ambiguity creates an environment for unfounded allegations 
of failure to disclose (i.e., what is an unpublished discount?). 


Forward pricing rate agreement means a written agreement negotiated between a contractor and the Government to 
make certain rates available during a specified period for use in pricing contracts or modifications. Such rates 
represent reasonable projections of specific costs that are not easily estimated for, identified with, or generated by a 
specific contract, contract end item, or task. These projections may include rates for such things as labor, indirect 
costs, material obsolescence and usage, spare parts provisioning, and material handling. 

Forward pricing rate recommendation means a rate set unilaterally by the administrative contracting officer for use 
by the Government in negotiations or other contract actions when forward pricing rate agreement negotiations have 
not been completed or when the contractor will not agree to a forward pricing rate agreement 

Information other than cost or pricing data means any type of information that is not required to be certified in 
accordance with 15.506-2 and is necessary to determine price reasonableness or assess cost realism. For example, 
such information may include pricing, sales, or cost information, and includes cost or pricing data for which 
certification is determined in£q)plicable after submission. 


CODSU ANALYSIS 
See CODSIA conmient at FAR 15 J03-3. 


Price, as used in this subpart, means cost plus any fee or profit applicable to the contract type. 

Subcontract, as used in this subpart, also includes a transfer of conmiercial items between divisions, subsidiaries, or 
affiliates of a contractor or a subcontractor. 
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CODSIA ANALYSIS & RECOMMENDATIONS 

FAR SUBPART ISS REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITAUCS 

15^02 Pricing policy. 
Contracting officers shall - 

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. In establishing the 
reasonableness of the offered prices, the contracting officer shall not obtain more information than is necessary. To 
the extent that cost or pricing data are not required by 15 the contracting officer shall generally use the 
following order of preference in determining the type of information required: 

(1) No additional information from the offeror, if the price is based on adequate price competition, except as 
provided by 15 J03-3(b). 

(2) Information other than cost or pricing data: 

(i) Information related to prices (e.g., established catalog or market prices), relying first on information available 
within the Government; second, on information obtained from sources other than the offeror, and, if necessary, on 
information obtained from the offeror. When obtaining information from the offeror is necessary, unless an 
exception under 15.503-l(b) (1) or (2) applies, such information submitted by the offeror shall include, at a 
minimum, appropriate information on the prices at which the same or similar items have been sold previously, 
adequate for evaluating determining the reasonableness of the price. 


CODSIA ANALYSIS 
See CODSIA comment at FAR 15^03-3. 


(ii) Cost information, that does not meet the definition of cost or pricing data at 15301. 

(3) Cost or pricing data. The contracting officer should use every means available to ascertain whether a fair and 
reasonable price can be determined before requesting cost or pricing data. Contracting officers shall not require 
unnecessarily the submission of cost or pricing data, because it leads to increased proposal preparation costs, 
generally extends acquisition lead-time, and consumes additional contractor and Government resources. 

(b) Price each contract separately and independently and not • 

(1) Use proposed price reductions under other contracts as an evaluation factor; or 

(2) Consider losses or profits realized or anticipated under other contracts. ... 

(c) Not include in a contract price any amount for a specified contingency to the extent that the contract provides for 
a price adjustment based upon the occurrence of that contingency. 
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(d) When acquiring a commercial item, the contracting officer shall seek a price thcct is fair and reasonable based 
on prices at which same or similar items have been sold in the commercial market with appropriate consideration 
given to differences in terms, conditions, and circumstances. The contracting officer shall not require the offeror 
to either propose or agree to the lowest price at which a commercial item was sold or will be sold to the general 
public Solicitation notices and contract clauses which impose most favored customer pricing are prohibited. 


CODSIA ANALYSIS 
CODSIA continues to recommend strongly that the DAR Council and CAA 
Council adopt a rule which makes it clear that the contracting officer should not 
seek or otherwise require commercial companies to offer or accept most favored 
customer pricing terms. The Government's pricing goal should be "fair and 
reasonable/* as with all other Government procurements. This is a significant 
risk area for commercial companies which, as yet« has not been adequately dealt 
with by the Government 


15.503 Obtaining cost or pricing daU (10 U.S.C 2306a and 41 U.S.C. 254b). 

15.503-1 Prohibition on obtaining cost or pricing data (10 UiS»C. 23060 and 4 1 UiS.Ci Uih). 

(a) Cost of pricing data should not be obtained for contract actions below the pertinent threshold at 15.503* 
1(a)(1). However, the head of the contracting activity, without power of delegation, may authorize the contracting 
officer to obtain cost or pricing data below the pertinent threshold upon malting a written fintling thtU cost or 
pricing data are necessary to determine whether the price is fair and reasonable and the facts supporting that 
finding. Cost or pricing data shall not be obtained for acquisitions at or below the simplified acquisition threshold. 


CODSIA ANALYSIS 
CODSIA recoiiunends relocating provision at 15.503(a)(2) in order to make it 
clear that obtaining cost or pricing data below the TINA threshold is prohibited, 
unless the HCA makes a written determination that such data is necessary. 


(b) Exceptions to cost or pricing data requirements. The contracting officer shall not require submission of cost or 
pricing data to support any contract action (oontractfi, suboontraota, or modifications) (but may require information 
other than cost or pricing data to support a determination of price reasonableness or assess cost realism) - 


CODSIA ANALYSIS 
"Contract action" has already been defined at FAR 2.101. 

See CODSIA conmient at FAR 15.503-3. 


(1) When the contracting officer determines that prices agreed upon are based on adequate price competition (see 
standards at paragraph (c)(1) of this subsection); 

(2) When the contracting officer determines that prices agreed upon are based on prices set by law or regulation (see 
standards at paragraph (c)(2) of this subsection); 

(3) When a commercial item is being acquired (see standards at paragraph (c)(3) of this subsection); 
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(4) When a waiver has been granted (sec standards at paragrzq)h (c)(4) of this subsection); or 

(5) When modifying a contract or subcontract for commercial items (sec standards at paragraph (c)(3) of this 
subsection). 

(c) Standards for exceptions from cost or pricing data requirements - (1) Adequate price competition. A price is 
based on adequate price competition if - 

(i) Two or more responsible offerors, competing independently, submit priced offers in response responsive to the 
Government's expressed requirement and if - 


CODSU ANALYSIS 
CODSIA is concerned that the proposed change alters an established meaning of 
adequate price competition. It has been generaUy understood that an offeror's 
proposal must be capable of being accepted by the Government Merely 
responding to the solicitation has not been sufficient 


(A) Award will bo made to the offeror whoso proposal roprosonts tho host voluo whoro Price is a substantial factor in 
source soloction the award decision; and 


CODSU ANALYSIS 
CODSU recommends that the DAR Council and CAA Council adopt the 
Comptroller General*s long-standing position that price must be a substantial 

factor in the award decision. 


(B) There is no fmding that the price of the otherwise successful offeror is unreasonable. Any finding that the price is 
unreasonable must be supported by a statement of the facts and approved at a level above the contracting officer, 

(ii) There was a reasonable expectation, based on market research or otiier assessment that two or more responsible 
offerors, competing independenUy, would submit priced offers in rosponso responsive to the solicitation's expressed 
requirement eveit diough only one offer is received from a responsible offeror and if - 

(A) Based on tiie offer received, the contracting officer can reasonably conclude that the offer was submitted with the 
expectation of competition, e.g., circumstances indicate that • 

(1) The offeror believed that at least one other offeror was capable of submitting a meaningful responsive offer; and 

(2) The offeror had no reason to believe that^ther potential offerors did not intend to subnut an offer, and 

(B) The determination that the proposed price is based on adequate price competition and is reasonable and is 
approved at a level above the contracting officer, or 
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(iii) Price analysis clearly demonstrates that the proposed price is reasonable in comparison with current or recent 
prices for the same or similar items, adjusted to reflect changes in market conditions, economic conditions, 
quantities, or tenns and conditions under oontractfl that r e sulted from adequat e prio e oomp e tition . 


CODSIA ANALYSIS 
Whether or not comparable contracts resulted from adequate price competition 
should not be a criterion. It needlessly limits the contracting officer's discretion 
to use otherwise acceptable means of performing a price analysis, as provided at 
FAR 15^04.1(b). 


(2) Prices set by law or regulation. Pronouncements in die form of periodic rulings, reviews, or similar actions of a 
governmental body, or embodied in the laws are sufficient to set a price. 

(3) Conunercial items. Any acquisition for an item that moots the a commercial item definition in 2.101reF-efiy 
modification, 03 defined in paragraph (c) (1) or (2) of that definition, tfiat dobs not chongo the item from a 
conunercial item to a noncommercial item, is exempt from the requirement for cost or pricing data. Also exempt are 
modifications to contracts for conunercial items, exempted under this section, as long as the modification does not 
change the contract to an acquisition of a nonconunercial item. 


CODSU ANALYSIS 
Rewrite confuses the meanings of product modification and contract 
modification. Both were expressly addressed by FASA. 


(4) Waivers. The head of the contracting activity (HCA) may, widiout power of delegation, waive the requirement 
for submission of cost or pricing data in exceptional cases. The authorization for the waiver and the supporting 
rationale shall be in writing. The HCA may consider waiving waive the requirement if the price can be determined to 
be fair and reasonable without submission of cost or pricing data. For example, if cost or pricing data were furnished 
on previous production buys and the contracting officer determines such data are sufficient, when combined with 
updated information, a waiver may be granted. If the HCA has waived the requirement for submission of cost or 
pricing data, the cpntractor or higher-tier subcontractor to whom the waiver relates shall be considered as having 
been required to provide cost or pricing data. Consequentiy, award of any lower-tier subcontract expected to exceed 
the cost or pricing data threshold requires the submission of cost or pricing data unless an exception otherwise 
applies to the subcontract or the waiver specifically includes that subcontract 
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15iS03 2 Other circumfltanccfl where cost or pricing data are not rcquircdi 

(a) The exeroiso of an option at the price ostablishod at oontraot award or initial negotiation doos not roquiro 
submisflion of coGt or pricing data. 

(b) Cost or pricing data are not required for proposals used Golely for overrun funding or interim billing prioo 
adjustments. 


CODSIA ANALYSIS 
The examples provided are obvious instances where cost or pricing data are not 
required and do not warrant expressed coverage. CODSIA is concerned that 
examples might be misinterpreted as the only circumstances. There certainly are 
many other instances which could be listed (e.g., incremental funding actions, 
structuring contract financing arrangements, CAS cost impact analyses, 
preparation of Government budget estimates, etc.). 

Renumbering of succeeding provisions is assumed. 


15.503-3 Requiring information other than cost or pricing data. 

(a) General. (1) The contracting officer is responsible for obtaining information that is adequate for evaluating 
determining the reasonableness of the price or determinin g assessing cost realism. However, the contracting officer 
should not obtain more information than is necessary for determining the reasonableness of the price or evaluating 
assessing cost realism. To the extent necessary to determine the reasonableness of the price the contracting officer 
shall require submission of information from the offeror. Unless an exception under lS.S03-l(b) (1) or (2) applies, 
such information submitted by the offeror shall include, at a minimum, appropriate information on the prices at 
which the same item or similar items have previously been sold, adequate for determining the reasonableness of the 
price (10 U.S.C. 2306a(d)(l) and ^1 U.S.C 251b(o)(a)). 


CODSIA ANALYSIS 
CODSIA urges the DAR Council and CAA Council to exercise greater care in 
maintaining a consistency in terms related to the concepts of price 
reasonableness, cost realism, cost analysis, and price analysis. In several places 
the proposed rewrite creates confusion, and this will no doubt lead to conflicts 
over required data, access to records, and audit rights. 

Similar changes were made throughout FAR Subpart 15^. 


(2) The contractor's format for submitting such information should be used (see 15 J03-5(b)(2)). 

(3) The contracting officer shall ensure that information used to support price negotiations is sufficientty current to 
permit negotiation of a fair and reasonable price. Requests for updated offeror information should be limited to 
information that affects the adequacy of the proposal for negotiations, such as changes in price lists. Such data shall 
not be certified in accordance with IS J06-2. 
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(b) Adequate price competition. When adequate price competition exists (sec 15.503-l(c)(I)), generally no 
additional information is necessary to determine the reasonableness of price. However, if there are unusual 
circumstances where it is concluded that additional information is necessary to determine the reasonableness of 
price, the contracting officer shall, to the maximum extent practicable, obtain the additional information from 
sources other than the offeror. In addition, the contracting officer may request information to dotormino assess the 
cost realism of competing offers or to ovoluato competing approaohoo. 


CODSIA ANALYSIS 
CODSIA appreciates efforts to add clarity to the Government's intent to restrict 
submission of cost or pricing data or information other than cost or pricing data 
where adequate price competition is expected. This continues to be a problem in 
private industry, especially in the area of cost realism (see CODSIA comment at 
FAR 15.504.1(d)). 


(c) Limitations relating to commercial items (10 U,S,C. 2306Q(d)(2) and M U,S.C, 354b(d)) . (1) Requests for sales 
data relating to commercial items shall be limited to data for the same or similar items during a relevant time period. 

(2) The contracting officer shall, to the maximum extent practicable, limit tiie scope of the request for information 
relating to commercial items to include only information that is in the form regularly maintained by the offeror as 
part of its conmiercial operations. 

(3) The contracting officer shall not require an offeror to disclose and certify or otherwise represent as accurate 
the lowest prices paid to the offeror by the general public for same or similar items. 


CODSU ANALYSIS 
CODSIA urges the DAR Council and CAA Council to clarify that, consistent 
witii the provisions at FAR 52.215-41, an offeror is not compelled to disclose its 
lowest prices, especially for customer classes and circumstances unrelated to the 
Government's position as a purchaser (e.g., reseller, original equipment 
manufacturer). This is a high*risk concern to industry because many companies 
do not have the infrastructure necessary to identify the lowest prices paid on 
individual transactions. 


(4) Information obtained relating to commercial items that is exempt from disclosure under the Freedom of 
Information Act (5 U.S.C. 552(b)) shall not be disclosed outside the Government i^ - * • ' ir 

15303-4 Requiring cost or pricing data (10 U»SiCi 2306a and 41 UiSiCi 2S 4 h). 

(a)(1) Cost or pricing data shall be obtained only if the contracting officer concludes that none of the exceptions in 
15.503-l(b) applies. However, if the contracting officer has sufficient information available to detennine price 
reasonableness, then a waiver under the exception at 15.503-l(bX4) should be considered. The threshold for 
obtaining cost or pricing data is $500,000. Unless an exception applies, cost or pricing data are required before 
accomplishing any of the following actions expected to exceed the current threshold or, in the case of existing 
contracts, the threshold specified in the contract: 

(i) The award of any negotiated contract (except for undefinitized actions such as letter contracts). 
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(ii) The award of a subcontract at any tier, if the contractor and each higher-tier subcontractor have been required to 
furnish cost or pricing data (but see waivers at 15^03- 1(b)(4)). 

(iii) The modification of any sealed bid or negotiated contract (whether or not cost or pricing data were initially 
required) or any subcontract covered by paragraph (a)(l)(ii) of this subsection. Price adjustment amounts shall 
consider both increases and decreases (e.g., a $ 150,000 modification resulting from a reduction of $350,000 and an 
increase of $200,000 is a pricing adjustment exceeding $500,000). This requirement does not apply when unrelated 
and separately priced changes for which cost or pricing data would not otherwise be required are included for 
administrative convenience in the same modification. Negotiated final pricing actions (such as termination 
setdements and total final price agreements for fixed-price incentive and redeterminable contracts) are contract 
modifications requiring cost or pricing data if the total final price agreement for such settlements or agreements 
exceeds the pertinent threshold set forth at paragraph (a)(1) of diis subsection, or the partial termination settlement 
plus the estimate to complete the continued portion of the contract exceeds the pertinent threshold set foith at 
paragraph (a)(1) of this subsection (see 49.105(c)(15)). 

(2) Unless prohibited beoQuso on oxooption at 15.503 1(b) applies, the head of tho oontraoting aotivit>s without 
pow e r of dolegation> may authorize the contracting officer to obtain oost or pricing data for pricing actions bolow tho 
pertinent threshold in paragraph (a)(1) of diis subsection, provided the action oxooods the simplified aoquisition 
threshold. Tho head of tho contracting activity shall justify the requirement for oost or pricing data. Tho 
documentation shall inoludo o written finding that cost or pricing data are necessary to determine whether tho price is 
fair and reasonable and tho facts supporting that finding. 


CODSU ANALYSIS 
CODSIA reconrmiends relocating provision at 15 J03-4(a)(2) to 15.503-l(a) in 
order to make it clear that cost or pricing data should not be required below the 
TINA threshold. 


(b) When cost or pricing data are required, the contracting officer shall require the contractor or prospective 
contractor to submit to the contracting officer (and to have any subcontractor or prospective subcontractor submit to 
the prime contractor or appropriate subcontractor tier) the following in support of any proposal: 

(1) The cost or pricing data. 

(2) A certificate of current cost or pricing data, in the format specified in 15.506-2, ceitifying that to the best of its 
knowledge and belief, the cost or pricing data were accurate, complete, and current as of the date of agreement on 
price or, if applicable, on ooiliot another date agreed upon between the parties that is a&closc.as4Xcadicable to the 
date of agreement on price. 

(c) If cost or pricing data are requested and submitted by an offeror, but an exception is later found to apply, the data 
shall not be considered cost or pricing data ardefined in 15 JOl and shall not be ceitified in accordance with 15^06- 
2. 

(d) The requirements of this section also apply to contracts entered into by an agency on behalf of a foreign 
government 
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15303-5 Instructions for submission of cost or pricing data or information other than cost or pricing Haf a^ 

(a) Taking into consideration the policy at 15.502, the contracting officer shall speeify insert the solicUation 
provision at 52.215-41 and contract clause at 52.215-42 in the solicitation (see 15308 (1) and (m)) when either 
cost or pricing data or information other than cost or pricing data are required - 

(1) Whether cost or pricing data ore required; 

(2) That, in lieu of submitting cost or pricing data, the offeror may submit a request focoxooption from the 
requirement to submit cost or pricing data; 

(3) Any information other than oost or pricing data that is required; and 
(A) Necessary proQword or postaword aocoss to offeror's reoords. 


CODSU ANALYSIS 
Guidance is generally unnecessary since it duplicates instructions contained in 
FAR 52.215-41 and FAR 52.215^2. 

CODSIA is greatly concerned widi the structure of any policy that allows the 
contracting officer to determine the extent of access to records and audit rights. 
Coupled with the proposed elimination of Table 15-3 and Standard Form 1448, 
the proposed rewrite obscures the bright-line test which was created as a result of 
FASA. See CODSIA's proposed FAR 15^03-6, 


(b)(1) Unless required to be submitted on one of the tennination fonns specified in subpart 49.6, the contracting 
officer may require submission of cost or pricing data in the format indicated at Table 15-2 of 15.508, specify an 
alternative format, or permit submission in the contractor's format 

(2) Information other than cost or pricing data may be submiued in the offeror's own format unless the contracting 
officer decides that use of a specific format is essential and the format has been described in the solicitation. 
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15.503*6 Access to records and audit rights, 

(a) Where cost or pricing data are submitted^ the contracting officer or an authorized representative has the right 
to examine books, records, documents, or other directly pertinent records to evaluate the accuracy, completeness, 
and currency of the cost or pricing data for a period ending 3 years after final payment under the contract (see 
52.214*26 and 52.215*2). 

(b) Where information other than cost or pricing data are submitted, the contracting officer or an authorized 
representative has the limited right to examine, at my time before award, books, records, documents, or other 
directly pertinent records to verify any request for an exception under this provision and the reasonableness of 
price (see-52.215*4I and 52.215-42). Access does not extend to cost or profit information or other data relevant 
solely to the offeror's determination of the prices to be offered in the catalog or marketplace. 


CODSU ANALYSIS 
Although CODSIA understands and supports the FAR rewrite goals to be 
economical in wording, this is one area where clarity is absolutely critical. 
Heretofore, the Governments policies and procedures have been fractured and 
inconsistent This is a high-risk concern to industry. 


15.504 Proposal analysis. 

15.504-1 Proposal analysis techniques. 

(a) General. The objective of proposal analysis is to ensure that the final agreed to agreed upon price is fair and 
reasonable. 

(1) The contracting officer is responsible for evaluating determining the reasonableness of the offered prices. The 
analytical techniques and procedures described in this section may be used , singly or in combination ^ith others, to 
ensure that the (iMi agreed upon price is fair and reasonable. The complexity and circumstances of each acquisition 
should determine the level of detail of the analysis required. 

(2) Price analysis^hall be used when cost or pricing data are not required (see paragraph (b) of this subsection and 
15^04-3). 

(3) Cost analysis shall be used to evaluate the reasonableness of individual cost elements when cost or pricing data 
are required. When appropriate, price analysis shall be used to verify that the overall price offered is fair and 
reasonable. 


CODSIA ANALYSIS 
CODSIA agrees with proposal but wishes to note this changes a long-standing 
policy that price analysis is always performed. As presented, when would a price 
analysis be appropriate? 
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■ (^) Cost onolyQifl may also bo usod to ovoluato information other than cost or pricing data to dotormino oost 
reofionablenesfl or ooGt realism. 


CODSU ANALYSIS 
As wriuen, this guidance is meaningless and will confuse the relationships 
between cost analysis and information other than cost or pricing data. Moreover, 
it fails to adequately differentiate between a cost analysis and cost realism 
assessment. A clear differentiation is important because it affects provisions on 
TINA, CAS, access to records, and audit rights. 

Renumbering of succeeding provisions is assumed. 


(5) The contracting officer may request the advice and assistance of other experts to assure an appropriate analysis is 
performed. 

(6) Recommendations or conclusions regarding the Government's review or analysis of an offeror's or contractor's 
proposal shall not be disclosed to the offeror or contractor without the concurrence of the contracting officer. Any 
discrepancy or mistake of fact (such as duplications, omissions, and errors in computation) contained in the cost or 
pricing data or information other than cost or pricing data submitted in support of a proposal shall be brought to the 
contracting officer's attention for appropriate action. 

(7) The Air Force Institute of Technology (AFTT) and the Federal Acquisition Institute (FAI) jointly prepared a 
series of five desk references to guide pricing and negotiation personnel. The five desk references are: Price 
Analysis, Cost Analysis, Quantitative Techniques for Contract Pricing, Advanced Issues in Contract Pricing, and 
Federal Contract Negotiation Techniques. The references provide detailed discussion and examples applying pricing 
policies to pricing problems. They are to be used for instruction and professional guidance. However, they ais not 
directive and should be considered informational only. Copies of the desk references are available on CD-ROM 
which also contains the FAR, the FTR and various other regulations and training materials. The CD-ROM may be 
purchased by annual subscription (updated quarteriy), or individually (reference "List ID GSAFF," Stock No. 722- 
009-0000-2). The individual CD-ROMs or subscription to the CD-ROM may be purchased from the Superintendent 
of Documents, U.S. Government Printing Office, by telephone (202) 512-1800 or facsimile (202) 512-2550, or by 
mail order from the Superintendent of Documents, P.O. Box 371954. Pittsburgh, PA 15250-7954. Free copies of the 
desk references are available on the Worid Wide Web, Internet address: 
http://www.gsa.gOv/stafi/v/guides/instructions.htm. 

(b) Price analysis. (1) Price analysis is the pcocess^f e.TAniiiiung and evaluating a proposed price without evaluating 
its separate cost elements and proposed profit * — 

(2) The Government may use various price analysis techniques and procedures to ensure a fair and reasonable price, 
given the circumstances surrounding the acquisition. Examples of such techniques include, but are not limited to the 
following: 

(i) Comparison of proposed prices received in response to the solicitation. 

(ii) Comparison of previously proposed prices and contract prices with current proposed prices for the same or 
similar end items, if both the validity of the comparison and the reasonableness of the previous price(s) can be 
established. 
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(iii) Application of rough yardsticks (such as dollars per pound or per horsepower, or other units) to highlight 
significant inconsistencies that warrant additional pricing inquiry. 

(iv) Comparison with competitive published price lists, published market prices of commodities, similar indexes, and 
discount or rebate arrangements. 

(v) Comparison of proposed prices with independent Government cost estimates. 

(vi) Comparison of proposed prices with prices obtained through market research for the same or similar items. 

(c) Cost analysis. (1) Cost analysis is the review and evaluation of the separate cost elements and profit in an 
offeror's or contractor's proposal (including cost or pricing data or informatioD other than ooat or pricing data), and 
the application of judgment to determine how well the proposed costs represent what the cost of the contract should 
be, assuming reasonable economy and efficiency. 

(2) The Govommont contracting officer may use various cost analysis techniques and procedures to ensure a fair 
and reasonable price, given the circumstances of the acquisition. Such techniques and procedures include the 
following: 

(i) Verification of cost or pricing data and evaluation of cost elements, including - 

(A) The necessity for, and reasonableness of, proposed costs, including allowances for contingencies; 

(B) Projection of the offeror's cost trends, on the basis of current and historical cost or pricing data; 

(Q Reasonableness of estimates generated by appropriately validated/calibrated parametric models or cost- 
estimating relationships; and 

(D) The application of audited or negotiated indirect cost rates, labor rates, and cost of money or other factors. 

(ii) Evaluating the effect of the offeror's current practices on future costs. In conducting this evaluation, the 
contracting officer shall ensure that the effects of inefficient or uneconomical past practices are not projected into the 
future. In pricing production of recently developed complex equipment, the contracting officer should perform a 
trend analysis of basic labor and materials, even in periods of relative price stability. 

(iii) Comparison of costs proposed by the offeror for individual cost elements with - 

(A) Actual costs previously incuired by the-jame cffsrorr- r 

(B) Previous cost estimates from the offeror or from other offerors for the same or similar items; 

(C) Other cost estimates received in response to the Government's request; 

(D) Independent Government cost estimates by technical personnel; and 

(E) Forecasts of planned expenditures. 
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(iv) Verification that the offeror's cost submissions are in accordance with the contract cost principles and procedures 
in pait 31 and, when applicable, the requirements and procedures in 48 CFR Chapter 99 (Appendix of the FAR 
looseleaf edition), Cost Accounting Standards. 

(v) Review to determine whether any cost or pricing data necessary to make the contractor's proposal accurate, 
complete, and current have not been either submitted or identified in writing by the contractor. If there are such data, 
the contracting officer shall attempt to obtain them and negotiate, using them or making satisfactory allowance for 
the incomplete data. 

(vi) Analysis of the results of any make-or-buy program reviews, in evaluating subcontract costs (see 15:507-2). 

(d) Cost realism analysis assessment. (1) Cost realism analysis assessment is the process of independently reviewing 
and evaluating specific elements of each offeror's proposed cost estimate to determine whedier the estimated 
proposed cost elements are realistic for the work to be performed; reflect a clear understanding of the requirements; 
and are consistent with the unique methods of performance and materials described in the offeror's technical 
proposal. 

(2) Cost realism analyses assessments shall be performed on significant competitive cost-reimbursement contracts (e 
dotcrmino the probable cost of porformanoo for each offeror. 

(i) The probable cost may differ from the proposed cost and should reflect the GovommQnt's best estimate of the cost 
of any contract that is most likely to result from the offeror's proposal. The probable cost shall bo used for purposes 
of evaluation to determine the best value. 

(ii) The probable cost is determined by adjusting each offeror's proposed cost, and foe when appropriate, to reflect 
any additions or reductions in cost elements to roalistio levels based on the results of the cost realism analysis. 


CODSIA ANALYSIS 
The purpose of a cost realism assessment should not be to determine the . 
probable cost of performance (or life cycle cost) and best value. Those are 
distinctly different concepts and have no role in determining whether an offeror 
understands the solicitation requirements. The purpose of cost realism is 
^ adequately stated in FAR lS.504-l(d)(l). 
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(3) Cost reolism analyses may qIgo bo usod on oompotitivo Fixed price inoontive oontrQcu or, in oxooptionol ooaes, on 
other competitive fixed price typo contraGts when now requirements may not be fully understood by competing 
offerors, there ore quality concerns, or past oxporienoo indicates that oontraotoro* proposed costs have resulted in 
quality or service shortfalls. Results of the analysis may bo used in porformonoo risk ossossmonts and rosponGibility 
determinations. However, proposals shall be evaluated using the criteria in the solicitation, and th e off e red prices 
shall not bo adjusted as a result of the analysis. 


CODSIA ANALYSIS 
Cost realism is being confused with a past performance evaluation which should 
not require the submission of information other than cost or pricing data. 
Furthermore, the DAR Council and CAA Council should not apply cost realism 
to firm fixed price contracts unless and until the CAS Board has exempted finn 
fixed price contracts that do not involve the submission of certified cost or 
pricing data. CODISA was disappointed that, despite its repeated suggestions, 
the activities of the FAR Council (or FASA implementation teams) and the CAS 
Board have not been adequately coordinated. This lack of coordination has led 
to a well-known problem where firm fixed price contracts have been exempted 
from TINA but not CAS. For many companies, CAS is a key criterion for 
declining Government business. 


(3) Cost realism assessments shall not be performed on contracts for commercial items. 


CODSU ANALYSIS 
The provision on cost realism should be clarified to state that such assessments 
shall not be made on contracts for conunercial items. The acceptance of a 
commercial item in the marketplace should be sufficient to satisfy the concerns 
expressed in FAR lS.S04.1(d)(l). 


(e) Technical analysis. (1) The contracting officer may request that personnel having specialized knowledge, skills, 
experience, or c^ability in engineering, science, or management perform a technical analysis of the proposed types 
and quantities of materials, labor, processes, special tooling, facilities, the reasonableness of scrap and spoilage, and 
other associated factors set forth in the proposal(s) in order to determine the need for and reasonableness of the 
proposed resources, assuming reasonable economy and efficiency. 

(2) At a minimum, the technical analysis should examine the types and quantities of^Tiat^al^ropssod^dthe need 
for the types and quantities of labor hours and the labor mix. Any other data that may be pertinent to an assessment 
of the offeror's ability to accomplish the technical requirements or to the cost or price analysis of the service or 
product being proposed should also be included in the analysis. 

(f) Unit prices. (1) Unit prices shall reflect the intrinsic value of an item or service and shall be in proportion to an 
item's base cost (e.g., manufacturing or acquisition costs). Any method of distributing costs to line items that distorts 
the unit prices shall not be used. For example, distributing costs equally among line items is not acceptable except 
when there is little or no variation in base cost 

(2) Except for tho acquisition of oonunorcial itoms Contracting officers shall require that offerors identify in their 
proposals those items of supply that they will not manufacture or to which they will not contribute significant value, 
unless adequate price competition is expected (10 U.S.C. 2304 and 41 U.S.C. 254(d)(5)(A)(i)). Such information 
shall be used to determine whether the intrinsic value of an item has been distorted through application of overhead 
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and whether such items should be considered for breakout The contracting officer may require such infonnation in 
all other negotiated contracts when appropriate. 

(3) This section does not apply to contracts for commercial items. 


CODSU ANALYSIS 
CODSIA's suggests revision so that it is dear that all FAR 15.504-1(0 does not 
apply to contracts for conmiercial items. 


(g) Unbalanced pricing. (1) Unbalanced pricing may increase performance risk and could result in payment of 
unreasonably high prices. Unbalanced pricing exists when, despite an acceptable total evaluated price, the price of 
one or more contract line items is significantly over or understated as indicated by the application of cost or price 
analysis techniques. The greatest risks associated with unbalanced pricing occur when - 

CODSIA ANALYSIS 
CODSIA finds this substantially rewritten provision to be very confusing (e.g., 

over or understated compared to what?). 


(i) Startup work, mobilization, fu^t articles, or first article testing are separate line items; 


CODSU ANALYSIS 
It is not clear why separately priced startup work, mobilization, first articles, or 
fu^t article testing give rise to unbalanced pricing conditions. The example 
should be clarified or deleted. 


(ii) Base quantities and option quantities are separate line items; or 

(iii) The evaluated price is the aggregate of estimated quantities to be ordered under separate line items of an 
indefinite-delivery contract. 

(2) All offers with separately priced line items or subline items shall be analyzed to determine if the prices arc 
unbalanced. If cost or price analysis techniques indicate that an offer is unbalanced, the contracting officer shall - 


CODSLV ANALYSIS 
That all offers with separately priced line items or subline items be analyzed for 
unbalanced pricing is probably not a workable requirement to impose on 
contracting officers. It also creates potential new grounds for bid protests if a 
contracting officer failed analyze each line item or subline item. Some 
reasonable limits should be applied. 


(i) Consider the risks to the Government associated with the unbalanced pricing in determining the competitive range 
and in making the source selection decision; and 

(ii) Consider whether award of the contract will result in paying unreasonably high prices for contract performance. 

(3) An offer may be rejected if the contracting officer determines the lack of balance poses an unacceptable risk to 
the Government 
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15.504-2 Information to support proposal analysis. 

(a) Field pricing assistance. (I) The contracting oi¥icer should request field pricing assistance when the information 
available at the buying activity is inadequate to deteimine a fair and reasonable price. Such requests shall be tailored 
to reflect the minimum essential supplementary information needed to conduct a technical or cost or pricing analysis. 

(2) Field pricing assistance generally is directed at obtaining technical, audit, and special reports associated with the 
cost elements of a proposal, including subcontracts. Field pricing assistance may also include information relative to 
the business, technical, production or other capabilities and practices of an offeror. The type of information and level 
of detail requested will vary in accordance with the specialized resources available at the buying activity and the 
magnitude and complexity of the required analysis. 

(3) When field pricing assistance is requested, contracting officers arc encouraged to team with appropriate field 
experts throughout the acquisition process, including negotiations. Early conmiunication with these experts will 
assist in determining the extent of assistance required, the specific areas for which assistance is needed, a realistic 
review schedule, and the information necessary to perform the review. 

(4) When requesting field pricing assistance on a contractor's request for equitable adjustment, the contracting officer 
shall provide the information listed in 43.204(b)(5). 

(5) Field pricing information and other reports may include proprietary or source selection information (sec 3.104-4 
(j) and (k)). Such information shall be appropriately identified and protected accordingly. 

(b) Reporting field pricing information. (1) Depending upon the extent and complexity of the field pricing review, 
results, including supporting rationale, may be reported directly to the contracting officer orally, in writing, or by any 
other method acceptable to the contracting officer. 

(1) Whenever circumstances permit, the contracting officer and field pricing experts are encouraged to use telephonic 
and/or electronic means to request and transmit pricing information. 

(ii) When it is necessary to have vmtten technical and audit reports, the contracting officer shall request that the audit 
agency concurrently forward the audit report to the requesting contracting officer and the administrative contracting 
officer (ACQ). Tfi'e completed field pricing assistance results may reference audit information, but need not reconcile 
the audit reconrunendations and technical recommendations. A copy of the information submitted to the contracting 
officer by field pricing personnel shall be provided to the audit agency. 

(2) Audit and field pricing information, whether written or reported telephonically or electronically, shall be made a 
part of the official contract file (sec 4.807(f)). 

(c) Audit assistance for prime or subcontracts. (1) The contracting officer may contact the cognizant audit office 
directly, particularly when an audit is the only field pricing support required. The audit office shall send the audit 
report or otherwise transmit the audit reconmiendations, directly to the contracting officer. 

(i) The auditor shall not reveal the audit conclusions or reconmiendations to the offeroi/contractor without obtaining 
the concurrence of the contracting officer. However, the auditor may discuss statements of facts with the contractor. 

(ii) The contracting officer should be notified imniediately of any information disclosed to the auditor after 
submission of a report that may significantly affect the audit findings and, if necessary, a supplemental audit report 
shall be issued. 
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(2) The contracting officer shall not request a separate preaward audit of indirect costs unless the information already 
available from an existing audit, completed within the preceding 12 months, is considered inadequate for 
detennining the reasonableness of the proposed indirect costs (41 U.S.C. 2S4d and 10 U.S.C. 2313). 

(3) The auditor is responsible for the scope and depth of the audit Copies of updated information that will 
significantly affect the audit should be provided to the auditor by the contracting officer. 

(4) General access to the offeror's books and financial records is limited to the auditor. This limitation does not 
preclude the contracting officer or the ACQ, or their representatives from requesting that the offeror provide or make 
available any data or records necessary to analyze the offeror's proposal. 

(d) Deficient proposals. The ACQ or the auditor, as appropriate, shall notify the contracting officer immediately if 
the data provided for review is so deficient as to preclude review or audit, or if the contractor or offeror has denied 
access to any cost or pricing data considered essential to conduct a satisfactory review or audit Oral notifications 
shall be confirmed promptly in writing, including a description of deficient or denied data or records. The 
contracting officer inmiediately shall take appropriate action to obtain the required data. Should the 
offeror/contractor again refuse to provide adequate data, or provide access to necessary data, the contracting officer 
shall withhold the award or price adjustment and refer the contract action to a higher authority, providing details of 
the attempts made to resolve the matter and a statement of the practicability of obtaining the supplies or services 
from another source. 

(e) Subcontractor refusal to grant access to records. The contracting officer shall be informed of circumstances 
where a prime contractor or higher-tier contractor has been denied access to subcontractor records, including the 
subcontractor's reasons. In such cases, the contracting officer shall determine the necessary field pricing 
assistance to be performed directly by the Government Upon completion of the field pricing assistance, the 
contracting officer shall disclose the results to the prime contractor or higher^Her contractor only after obtaining 
permission from the subcontractor. If the subcontractor withholds permission on disclosure, the contracting 
officer shall perform a cost analysis or price analysis and provide general results to the prime contractor or 
higher-tier contractor without disclosing subcontractor proprietary data (e.g., range of fair and reasonable 
prices). If the subcontractor requested an exception under I5J03-l(b), the contracting officer shall indicate to 
the prime contractor or higher-tier contractor whether the exception is approved. 


CODSU ANALYSIS 
CODSIA does not agree that the long-standing policy on subcontractor refusal to 
grant a higher-tier contractor access to records, previously described at FAR 
1S.806, is understood well enough to be removed. This guidance was highly 
relevant, especially as competitors begaaji^aming on particular projects but had 
to substantially limit access to records. li>^fiii% case, it has been recognized that 
the Government's interests would be served if the Government intervened and 
performed field pricing actions on behalf of the prime contractor or higher-tier 
contractor. CODSIA urgerthe DAR CoiincU and CAA Council to retain this 
policy. 
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. 15.504-3 Subcontract pricing considerations. 

(a) The contracting officer is responsible for the determination of price reasonableness for the prime contract, 
including subcontracting costs. The contracting ofBcer should consider whether a contractor or subcontractor has an 
approved purchasing system, has performed cost or price analysis of proposed subcontractor prices, or has 
negotiated the subcontract prices before negotiation of the prime contract, in determining the reasonableness of the 
prime contract price. This does not relieve the contracting officer from the responsibility to analyze the contractoi^s 
submission, including subcontractor's cost or pricing data. 

(b) The prime contractor or subcontractor shall - 

(1) Conduct appropriate cost or price analyses to establish the reasonableness of proposed subcontract prices; 

(2) Include the results of these analyses in the price proposal; and 

(3) When required by paragraph (c) of this subsection, submit subcontractor cost or pricing data to the Government 
as part of its price proposal. 

(c) Any contractor or subcontractor that is required to submit cost or pricing data also shall obtain and analyze cost 
or pricing data before awarding any subcontract, purchase order, or modification expected to exceed the cost or 
pricing data threshold, unless an exemption in lS.503-l(b) applies to that action. 

(1) The contractor shall submit forward, or cause to be submitted forwarded by the subcontractor(s), cost or pricing 
data to the Government for subcontracts that are the lower of either • 

(1) $ 10,000,000 or more; or 

(ii) Both more than the pertinent cost or pricing data threshold and more than 10 percent of the prime contractor's 
proposed price, unless the contracting officer believes such submission is unnecessary. 

(2) The contracting officer may require the contractor or subcontractor to submit forward to the Government (or 
cause submission forwarding oO subcontractor cost or pricing data below the thresholds in paragraph (c)(1) of this 
subsection that the contracting officer considers necessary for adequately pricing the prime contract 


CODSU ANALYSIS 
CODSIA recommend clarification to preclude potential misunderstanding 
between the submission of subconUactor pcoposals and the submission of cost or 
pricing data and the application of related^Jiresholds. 


(3) Subcontractor cost or pricing data shall be submitted in the format provided in Table 15-2 of 15.508. 

(4) Subcontractor cost or pricing data shall be current, accurate, and complete as of the date of price agreement, or, if 
applicable, an earli e r another date agreed upon by the parties and specified on the contractor's Certificate of Current 
Cost or Pricing Data. The contractor shall update subcontractor's data, as appropriate, during source selection and 
negotiations. 

(5) If there is more than one prospective subcontractor for any given work, the contractor need only submit cost or 
pricing data for the prospective subconfractor most likely to receive award to the Government 
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15304-4 ProGt 

(a) General. This section prescribes policies for establishing the profit or fee portion of the Government 
prenegotiation objective in price negotiations based on cost analysis. This section does not apply to contracts for 
commercial items* 


CODSIA ANALYSIS 
CODSIA*s suggests revision so that it is clear that FAR 1S304-4 does not apply 
to contracts for commercial items. This is made necessary as a result of 
combining FAR Subparts 15.7, 15.8, and 15.9. 


(1) Profit or fee prenegotiation objectives do not necessarily represent net income to contractors. Rather, they 
represent that element of the potential total remuneration that contractors may receive for contract performance over 
and above allowable costs. This potential remuneration element and the Government's estimate of allowable costs to 
be incurred in contract performance together equal the Government's total prenegotiation objective. Just as actual 
costs may vary from estimated costs, the contractor's actual realized profit or fee may vary from negotiated profit or 
fee, because of such factors as efficiency of performance, incurrence of costs the Government does not recognize as 
allowable, and the contract type. 

(2) It is in the Government's interest to offer contractors opportunities for financial rewards sufficient to stimulate 
efficient contract performance, attract the best capabilities of qualified large and small business concerns to 
Goverxmient contracts, and maintain a viable industrial base. 

(3) Both the Govenmient and contractors should be concerned with profit as a motivator of efficient and effective 
contract performance. Negotiations aimed merely at reducing prices by reducing profit, without proper recognition of 
the function of profit, are not in the Government's interest Negotiation of extremely low profits, use of historical 
averages, or automatic application of predetermined percentages to total estimated costs do not provide proper 
motivation for optimum contract performance. 

(b) Policy. (1) Structured approaches (see paragraph (d) of this subsection) for determining profit or fee 
prenegotiation objectives provide a discipline for ensuring that all releyant factors are considered. Subject to the 
authorities in 1.301(c), agencies making noncompetitive contract awards over $100,000 totaling $50 million or more 
a year - 

(1) Shall use a structured approach for determining the profit or fee objective in those acquisitions that require cost 
analysis; and 

(ii) May prescribe specific exemptions for situations in which mandatory use of a structured approach would be 
clearly inappropriate. 

(2) Agencies may use another agency's structured approach. 

(c) Contracting officer responsibilities. (1) When the price negotiation is not based on cost analysis, contracting 
officers are not required to analyze profit. 

(2) When the price negotiation is based on cost analysis, contracting officers in agencies that have a structured 
approach shall use it to analyze profit When not using a structured approach, contracting officers shall comply with 
paragraph (d)(1) of this subsection in developing profit or fee prenegotiation objectives. 
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(3) Contracting officers shall use the Government prenegotiation cost objective amounts as the basis for calculating 
the profit or fee prenegotiation objective. Before the allowability of facilities capital cost of money, this cost was 
included in profits or fees. Therefore, before applying profit or fee factors, the contracting officer shall exclude any 
facilities capital cost of money included in the cost objective amounts. If the prospective contractor fails to identify 
or propose facilities capital cost of money in a proposal for a contract that will be subject to the cost principles for 
contracts with conmiercial organizations (see subpart 31.2), facilities capital cost of money will not be an allowable 
cost in any resulting contract (see lS.S08(i)). 

(4) (i) The contracting officer shall not negotiate a price or fee that exceeds the following statutory limitations, 
imposed by 10 U.S.C 2306(e) and 41 U.S.C. 254(b): 

(A) For experimental, developmental, or research work performed under a cost-plus-fixed-fee contract, the fee shall 
not exceed IS percent of the contract's estimated cost, excluding fee. 

(B) For architect-engineering services for public works or utilities, the contract price or the estimated cost and fee for 
production and delivery of designs, plans, drawings, and specifications shall not exceed 6 percent of the estimated 
cost of construction of the public work or utility, excluding fees. 

(C) For other cost-plus-fixed-fee contracts, the fee shall not exceed 10 percent of the contractus estimated cost, 
excluding fee. 

(ii) The contracting officer's signature on the price negotiation memorandum or other documentation supporting 
determination of fair and reasonable price documents the contracting officer's determination that the statutory price 
or fee limitations have not been exceeded. 

(Ui) Agencies shall not establish administrative ceilings or create administrative procedures that could be 
represented to contractors as de facto ceilings. 


CODSIA ANALYSIS 

CODSIA does not agree that the long-standing prohibitions on agency 
limitations, previously described at FAR 15.901, should be removed. 


(5) The contracting officer shall not require any prospective contractor to submit breakouts or supporting rationale 
for its profit or fee objective. 

(6) If a change or modification calls for essentially the same type and mix of work. a&lheJ>9sic contract and is of 
relatively small dollar value compared to the total contract value, the conifacting officer ntQ}««e the basic contract's 
profit or fee rate as the prenegotiation objective for that change or modification. 
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(d) Profit-analysis factors - (1) Common factors. Unless it is clearly inappropriate or not applicable, each factor 
outlined in paragraphs (d)(1) (i) through (vi) of this subsection shall be considered by agencies in developing their 
structured approaches and by contracting officers in analyzing profit, whether or not using a structured approach. 

(i) Contractor effort This factor measures the complexity of the work and the resources required of the prospective 
contractor for contract performance. Greater profit opportunity should be provided under contracts requiring a high 
degree of professional and managerial skill and to prospective contractors whose skills, facilities, and technical 
assets can be expected to lead to efficient and economical contract performance. The subfactors in paragraphs 
(d)(l)(i) (A) through (D) of this subsection shall be considered in determining contractor effort, but they may be 
modified in specific situations to acconunodate differences in the categories used by prospective contractors for 
listing costs • 

(A) Material acquisition. This subfactor measures the managerial and technical effort needed to obtain the required 
purchased parts and material, subcontracted items, and special tooling. Considerations include the complexity of the 
items required, the number of purchase orders and subcontracts to be awarded and administered, whether established 
sources are available or new or second sources must be developed, and whether material will be obtained through 
routine purchase orders or through complex subcontracts requiring detailed specifications. Profit consideration 
should correspond to the managerial and technical effort involved. 

(B) Conversion direct labor. This subfactor measures the contribution of direct engineering, manufacturing, and 
other labor to converting the raw materials, data, and subcontracted items into the contract items. Considerations 
include the diversity of engineering, scientific, and manufacturing labor skills required and the amount and quality of 
supervision and coordination needed to perform the contract task. 

(C) Conversion-related indirect costs. This subfactor measures how much the indirect costs contribute to contract 
performance. The labor elements in the allocable indirect costs should be given the profit consideration they would 
receive if treated as direct labor. The other elements of indirect costs should be evaluated to determine whether they 
merit only limited profit consideration because of their routine nature, or are elements that contribute significantly to 
the proposed contract 

(D) General management This subfactor measures the prospective contractor's other indirect costs and general and 
administrative (G&A) expense, their composition, and how much they contribute to contract performance. 
Considerations include how labor in the overhead pools would be treated if it were direct labor, whether elements 
within the pools are routine expenses or instead are elements that contribute significantly to the proposed contract 
and whether the elements require routine as opposed to unusual managerial effort and attention. 

(ii) Contract cost risk. (A) This factor measures the degree of cost responsibility and associated risk that the 
prospective contractor will assume as a result of the contract tyf&e contemplated and o&nsidering the reliability of the 
cost estimate in relation to the complexity and duration of the contract task. Determination of contract type should be 
closely related to the risks involved in timely, cost-effective, and efficient performance. This factor should 
compensate contractors proportionately for assuming greater cost risks. 
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(B) The contractor assumes the greatest cost risk in a closely priced finn-fixed-price contract under which it agrees 
to perform a complex undertaking on time and at a predetennined price. Some firm-fixed-price contracts may entail 
substantially less cost risk than others because, for example, the contract task is less complex or many of the 
contractor's costs are known at the time of price agreement, in which case the risk factor should be reduced 
accordingly. The contractor assumes the least cost risk in a cost-plus-fixed-fee level-of-effort contract, under which it 
is reimbursed those costs determined to be allocable and allowable, plus the fixed fee. 

(C) In evaluating assumption of cost risk, contracting officers shall, except in unusual circumstances, treat time-and- 
materials, labor-hour, and firm-fixed-price, levei-of-effprt term contracts as cost-plus-fixed-fee contracts. 

(iii) Federal socioeconomic programs. This factor measures the degree of support given by the prospective 
contractor to Federal socioeconomic programs, such as those involving small business concerns, small business 
concerns owned and controlled by socially and economically disadvantaged individuals, women-owned small 
businesses, handicapped sheltered workshops, and energy conservation. Greater profit oppoitunity should be 
provided contractors that have displayed unusual initiative in these programs. 

(iv) Capital investments. This factor takes into account the contribution of contractor investments to efficient and 
economical contract performance. 

(v) Cost-control and other past accomplishments. This factor allows additional profit opportunities to a prospective 
contractor that has previously demonstrated its ability to perform similar tasks effectively and economically. In 
addition, consideration should be given to measures taken by the prospective contractor that result in productivity 
improvements, and other cost-reduction accomplishments that will benefit the Government in follow-on contracts. 

(vi) Independent development Under this factor, the contractor may be provided additional profit opportunities in 
recognition of independent development efforts relevant to the contract end item without Government assistance. 
The contracting officer should consider whether the development cost was recovered directly or indirectly frqm 
Government sources. 

(2) Additional factors. In order to foster achievement of program objectives, each agency may include additional 
factors in its structured approach or take them into account in the profit analysis of individual contract actions. 

15.505 Price negotiation. 

(a) The purpose of performing cost or price analysis is to develop a negotiation posidon that permits the contracting 
officer and the offeror an opportunity to reach agreement on a fair and reasonable price. A fair and reasonable price 
does not require that agreement be reached on every element of cost, nor is it mandatory that the agreed price be 
within the contracting officer's initial negotiation position. Tsddng into^ccn^ideration the advisory recommendations, 
reports of contributing specialists, and the current status of the contractor's purchasing system, the contracting officer 
is responsible for exercising the requisite judgment needed to reach a negotiated setdement with the offeror and is 
solely responsible for the final price agreement However, when significant audit or other specialist 
recommendations are not adopted, the contracting officer should provide rationale that supports the negotiation 
result in the price negotiation documentation. 
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(b) The contracting officer's primary concern is the overall price the Government will actually pay. The contracting 
officer's objective is to negotiate a contract of a type and with a price providing the contractor the greatest incentive 
for efficient and economical performance. The negotiation of a contract type and a price are related and should be 
considered togedier with the issues of risk and uncertainty to the contractor and the Government Therefore, the 
contracting officer should not become preoccupied with any single element and should balance the contract type, 
cost, and profit or fee negotiated to achieve a total result - a price that is fair and reasonable to both the Government 
and the contractor. 

(c) The Government's cost objective and proposed pricing arrangement directly affect the profit or fee objective. 
Because profit or fee is only one of several interrelated variables, the contracting officer shall not agree on profit or 
fee without concurrent agreement on cost and type of contract 

(d) If, however, the contractor insists on a price or demands a profit or fee that the contracting officer considers 
unreasonable, and the contracting officer has taken all authorized actions (including determining the feasibility of 
developing an alternative source) without success, the contracting officer shall refer the contract action to a level 
above the contracting officer. Disposition of the action should be documented. 

15.506 DocumentatioiL 

15.506-1 Prenegotiation objectives. 

(a) The prenegotiation objectives establish the Government's initial negotiation position. They assist in the 
contracting officer's determination of fair and reasonable price. They should be based on the results of the 
contracting officer's analysis of the offeror's proposal, taking into consideration all pertinent information including 
field pricing assistance, audit reports and technical analysis, fact-finding results, independent Government cost 
estimates and price histories. 

(b) The contracting officer shall establish prenegotiation objectives before the negotiation of any pricing action. The 
scope and depth of the analysis supporting the objectives should be directly related to the dollar value, importance, 
and complexity of the pricing action. When cost analysis is required, the contracting officer shall document the 
pertinent issues to be negotiated, the cost objectives, and a profit or fee objective. 


Page 24 


CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART IS J REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/TTAUCS 
15^06-2 Certificate of Current Cost or Pricing Data. 

(a) When cost or pricing data are required, the contracting officer shall require the contractor to execute a Certificate 
of Current Cost or Pricing Data, using the format in this paragraph, and shall include the executed certificate in the 
contract file. A certificate shall not be required where information other than cost or pricing data is submitted. 


CODSIA ANALYSIS 
CODSIA believes additional clarity is needed. 


Certificate of Current Cost or Pricing Data 

This is to certify that, to the best of my knowledge and belief, the cost or pricing data (as defined 
in section 15.501 of the Federal Acquisition Regulation (FAR) and required under FAR subsection 
15.503-4) submitted, either actually or by specific identification in writing, to the Contracting 

Officer or to the Contracting Officer's representative in support of * are accurate, 

complete, and current as of _**. This certification includes the cost or pricing data 

supporting any advance agreements and forward pricing rate agreements between the offeror and 
the Government that are part of the proposal. 

Firm 

Signatur e 

Name_ 

Title 


Date of execution*** 


* Identify the proposal, quotation, request for price adjustment, or other submission involved, 
giving the appropriate identifying number (e.g., RFP No.). 

** Insert the day, month, and year when price negotiations were concluded and price agreement 
was reached or, if applicable, on eorlior anolfcgr date agreed upon between the parties that is as 
close as practicable to the date of agreement on price. 

*** Insert the day, month, and year of signing, which should be as close as practicable to the date 
when the price negotiations were concluded and the contract price was agreed to. 

(End of certificate) 

(b) The certificate does not constitute a representation as to the accuracy of the contractor's judgment on the estimate 
of future costs or projections. It applies to the data upon which the judgment or estimate was based. This distinction 
between fact and judgment should be cleariyunderstood. If the contractor had information reasonably available at 
the time of agreement showing that the negotiated price was not based on accurate, complete, and current data, the 
contractor's responsibility is not limited by any lack of personal knowledge of the information on the part of its 
negotiators. 
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(c) The contracting officer and contractor are encouraged to reach a prior agreement on criteria for establishing 
closing or cutoff dates when appropriate in order to mininiize delays associated with proposal updates. Closing or 
cutoff dates should be included as part of the data submitted with the proposal and, before agreement on price, data 
should be updated by the contractor to the latest closing or cutoff dates for which the data are available. Use of cutoff 
dates coinciding with reports is acceptable, as certain data may not be reasonably available before normal periodic 
closing dates (e.g., actual indirect costs). Data within the contractor's or a subcontractor's organization on matters 
significant to contractor management and to the Government will be treated as reasonably available. What is 
significant depends upon the circumstances of each acquisitioiL 

(d) Possession of a Certificate of Current Cost or Pricing Data is not a substitute for examining and analyzing the 
contractor's proposal. 

(e) If cost or pricing data are requested by the Govommont contracting officer and submitted by an offerorj but an 
exception is later found to apply, the data shall not be considered cost or pricing data and shall not be regarded as 
certified in accordance with this subsection. Instead^ the data shall be considered to be information other than cost 
or pricing data. Examples include: 

(1) Contractor erroneously submitted cost or pricing data when price was based on adequate price competition, 

(2) Contractor submitted cost or pricing data when price was expected to exceed the pertinent threshold^ but 
resulting contract action was less than the pertinent threshold. 

(3) Contracting officer required submission of cost or pricing data below the pertinent threshold without the 
written approval of the head of the contracting activity. 


CODSIA ANALYSIS 
CODSIA believes additional clarity is needed, including examples of 
circumstances where certified cost or pricing data would be subsequently 
determined to be uncertified. 


15406-3 Documenting the negotiation. 

(a) The contract file shall document the principal elements of the negotiated agreement The documentation (e.g., 
price negotiation memorandum (PNM)} shall include the following: 

(1) The purpose of the negotiation. 

(2) A description of the acquisition, including q)propriate identifying numbers (e.g., RFP No.). 

(3) The name, position, and organization of each person representing the contractor and the Govenunent in the 
negotiation. 

(4) The current status of any contractor systems (e.g., purchasing, estimating, accounting, and compensation) to the 
extent they affected and were considered in the negotiation. 
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(5) If cost or pricing data were not required in the case of any price negotiation exceeding the cost or pricing data 
threshold, the exception used and the basis for it 

(6) If cost or pricing data were required, the extent to which the contracting officer - 

(i) Relied on the cost or pricing data submitted and used them in negotiating the price; or 

(ii) Recognized as inaccurate, incomplete, or noncuirent any cost or pricing data submitted; the action taken by the 
contracting officer and the contractor as a result; and the effect of the defective data on the price negotiated. 

(7) If cost or pricing data were required in the case of any price negotiation below the cost or pricing data 
thresholdj the head of the contracting activity's written justification • 

(0 Why the contracting officer could not determine the reasonableness of price with the cost or pricing data; and 
(ii) What efforts were taken to obtain the necessary data from sources other than the contractor. 


CODSIA ANALYSIS 
The price negotiation memorandum should contain a complete record of why 
cost or pricing data were obtained on contract actions below the pertinent 
threshold. 


^ (8) A summary of the contractor's proposal, any field pricing assistance reconunendations, including the reasons 
for any pertinent variances from them, the Government's negotiation objective, and the negotiated position. Where 
the determination of price reasonableness is based on cost analysis, the smnmary shall address each major cost 
element When determination of price reasonableness is based on price analysis, the summary shall include the 
source and type of data used to support the detennination. 

(S) (9) The most significant facts or considerations controlling the establishment of the prenegotiation objectives and 
the negotiated agreement including an explanation of any significant differences between the two positions. 

(9) (10) To the extent such direction has a significant effect on the action, a discussion and quantification of the 
impact of direction given by Congress, other agencies, and higher-level officials (i.e., officials who would not 
normally exercise authority during the award and review process for the instant contract action). 

fl€) (11) The basis for the profit or fee prenegotiation objective and the profit or fee negotiated. 

(b) Whenever field pricing assistance has been obtained, the contracting officer shall forward a copy of the analysis 
to the office(s) providing assistance. When appropriate, information on how advisoiy field support can be made 
more effective should be provided separately. 
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15^07 Special cost or pricing areas, 
15^07-1 Defective cost or pricing data. 

(a) If, before agreement on price, the contracting officer learns that any cost or pricing data submitted are inaccurate, 
incomplete, or noncurrent, the contracting ofHcer shall immediately bring the matter to the attention of the 
prospective contractor, whether the defective data increase or decrease the contract price. The contracting officer 
shall consider any new data submitted to correct the deficiency, or consider the inacciu^cy, incompleteness, or 
noncunency of the data when negotiating the contract price. The price negotiation memorandum shall reflect the 
adjustments made to the data or the corrected data used to negotiate the contract price. 

(b) (1) If, after award, cost or pricing data are found to be inaccurate, incomplete, or noncurrent as of the date of final 
agreement on price or an corlior another date agreed upon by the parties given on the contractor's or subcontractor's 
Certificate of Current Cost or Pricing Data, the Government is entitled to a price adjustment, including profit or fee, 
of any significant amount by which the price was increased because of the defective data. This entitlement is ensured 
by including in the contract one of the clauses prescribed in 15^08 (b) and (c) and set forth in the provision at 
52.215-22, Price Reduction for Defective Cost or Pricing Data, and 52.215-23, Price Reduction for Defective Cost 
or Pricing Data-Modifications. The clauses give the Government the right to a price adjustment for defects in cost or 
pricing data submitted by the contractor, a prospective subcontractor, or an acmal subcontractor. 

(2) In arriving at a price adjustment, the contracting officer shall consider the time by which the cost or pricing data 
became reasonably available to the contractor, and the extent to which the Government relied upon the defective 
data. 

(3) The clauses referred to in paragraph (b)(1) of this subsection recognize that the Government's right to a price 
adjustment is not affected by any of the following circumstances: 

(i) The contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position; 

(ii) The contracting officer should have known that the cost or pricing data in issue were defective even though the 
contractor or subcontractor took no affirmative action to bring the character of the data to the attention of the 
contracting officer, 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under such contract; or 

(iv) Cost or pricing data were required, however^ the.prime contractor or subcontractor did not submit a Certificate 
of Current Cost or Pricing Data relating iO the^oatracL « ^ 

(4) Subject to paragraphs (b) (5) and (6) of this subsection, the contracting officer shall allow an offeet for any 
understated cost or pricing data submitted in^upport of price negotiations, up to the amount of the Government's 
claim for overstated pricing data arising out of the same pricing action (e.g., the initial pricing of the same contract or 
the pricing of the same change order). 
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(5) An offset shall be allowed only in an amount supported by the facts and if the contractor - 

(i) Certifies to the contracting officer that, to the best of the contractor's knowledge and belief, the contractor is 
entided to the offset in the amount requested; and 

(ii) Proves that the cost or pricing data were available before the date of agreement on price but were not submitted. 
Such offsets need not be in the same cost groupings (e.g., material, direct labor, or indirect costs). 

(6) An offset shall not be allowed if - 

(i) The understated data was known by the contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(ii) The Government proves that the facts demonstrate that the price would not have increased in the amount to be 
offset even if the available data had been submitted before the date of agreement on price. 

(7) (i) In addition to the price adjustment amount, the Government is entitled to interest on any overpayments. The 
Government is also entided to penalty amounts on certain of these overpayments. Overpayment occurs only when 
payment is made for supplies or services accepted by the GovemmenL Overpayments do not result from amounts 
paid for contract financing, as defined in 32.902. 

(ii) In calculating the interest amount due, the contracting officer shall - 

(A) Determine the defective pricing amounts that have been overpaid to the contractor; 

(B) Consider the date of each overpayment (the date of overpayment for this interest calculation shall be the date 
payment was made for the related completed and accepted contract items; or for subcontract defective pricing, the 
date payment was made to the prime contractor, based on prime contract progress billings or deliveries, which 
included payments for a completed and accepted subcontract item); and 

(C) Apply the underpayment interest rale(s) in effect for each quarter from the time of overpayment to the time of 
repayment, utilizing rate(s) prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2). 

(iii) In arriving at the amount due for penalties on contracts where the submission of defective cost or pricing data 
was a knowing submission, the contracting officer shall obtain an amount equal to the amount of overpayment made. 
Before taking any contractual actions concerning penalties, the contracting officer shall obtain the advice of counsel. 

(iv) In the price reduction modificrition or demand, thcLcontracting officer shall separately include - 

(A) The repayment amount; 

(B) The penalty amount (if any); 

(Q The interest amount tiirough a specified date; and 

(D) A statement that interest will continue to accrue until repayment is made. 
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(c) If, after award, the contracting officer learns or suspects that the data furnished were not accurate, complete, and 
current, or were not adequately verified by the contractor as of the time of negotiation, the contracting officer shall 
request an audit to evaluate the accuracy, completeness, and currency of the data. The Government may evaluate the 
profit-cost relationships only if the audit reveals that the data certified by the contractor were defective. The 
contracting officer shall not reprice the contract solely because the profit was greater than forecast or because a 
contingency specified in the submission failed to materialize. 

(d) For each advisory audit received based on a postaward review that indicates defective pricing, the contracting 
officer shall make a determination as to whether or not the data submitted were defective and relied upon. Before 
making such a determination, the contracting officer should give the contractor an opportunity to support the 
accuracy, completeness, and currency of the data in question. The contracting officer shall prepare a memorandum 
documenting both the determination and any corrective action taken as a result The contracting officer shall send 
one copy of this memorandum to the auditor and, if the contract has been assigned for administratioru one copy to 
the administrative contracting officer (ACO). A copy of the memorandum or other notice of the contracting officer's 
determination shall be provided to the contractor. 

(e) If both the contractor and subconQ-actor submitted, and the contractor certified, or should have certified, cost or 
pricing data, the Government has the right, under the clauses at 52.215-22, Price Reduction for Defective Cost or 
Pricing Data, and 52.215-23. Price Reduction for Defective Cost or Pricing Data-Modifications, to reduce the prime 
contract price if it was significantly increased because a subcontractor submitted defective data. This right applies 
whether these data supported subcontract cost estimates or supported firm agreements between subcontractor and 
contractor. 

(0 If Government audit discloses defective subcontractor cost or pricing data, the information necessary to support a 
reduction in prime contract and subcontract prices may be available only firom the Government To the extent 
necessary to secure a prime contract price reduction, the contracting officer should make this information available 
to the prime contractor or appropriate subcontractors, upon request If release of the information would coa^)romise 
Govenmient security or disclose trade secrets or confidential business information, the contracting officer shall 
release it only under conditions that will protect it from improper disclosure. Information made available under this 
paragraph shall be limited to that used as the basis for the prime contract price reduction. In order to afford an 
opportunity for corrective action, the contracting officer should give the prime contractor reasonable advance notice 
before determining to reduce the prime contract price. 

(1) When a prime contractor includes defective subcontract data in arriving at the price but later awards the 
subcontract to a lower priced subcontractor (or does not subcontract for the work), any adjustment in the prime 
contract price due to defective subcontract data is limited to the difference (plus applicable indirect cost and profit 
markups) between the subcontract price used for pricing the prime contract, and either, the actual subcontract price or 
the actual cost to the contractor, if not subcontracted, provided the data an which the «&tual subcontract price is 
based are not themselves defective. 

(2) Under cost-reimbursement contracts andnnder all fixed-price contracts except firm-fixed-price contracts, and 
fixed-price contracts with economic price adjustment, payments to subcontractors that are higher than they would be 
had there been no defective subcontractor cost or pricing data shall be the basis for disallowance or nonrecognition 
of costs under the clauses prescribed in 15.508 (b) and (c). The Government has a continuing and direct financial 
interest in such payments that is unaffected by the initial agreement on prime contract price. 
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15.507-2 Make-or-buy programs. • 

(a) General. The prime contractor is responsible for managing contract performance, including planning, placing, 
and administering subcontracts as necessary to ensure the lowest overall cost and technical risk to the Government 
When make-or-buy programs are required, the Government may reserve the right to review and agree on the 
contractor's make-or-buy program when necessary to ensure negotiation of reasonable contract prices, satisfactory 
performance, or implementation of socioeconomic policies. Consent to subcontracts and review of contractors' 
purchasing systems are separate actions covered in part 44. This section does not apply to contracts for commercial 
items. 


CODSIA ANALYSIS 
CODSIA's suggests revision so that it is clear that FAR 15.507-2 does not apply 
to contracts for commercial items. This is made necessary as a result of 
combining FAR Subparts 15.7, 15.8, and 15.9. 


(b) Definitions. 

Buy item means an item or work effort to be produced or performed by a subcontractor. 

Make item means an item or work effort to be produced or performed by the prime contractor or its affiliates, 
subsidiaries, or divisions. 

Make-or-buy program means that part of a contractor's wriuen plan for a contract identifying those major items to be 
produced or work efforts to be performed in the prime contractor's facilities and those to be subcontracted. 

(c) Acquisitions requiring make-or-buy programs. (1) Contracting officers may require prospective contractors to 
submit make-or-buy program plans for negotiated acquisitions requiring cost or pricing data whose estimated value 
is $10 million or more, except when the proposed contract is for research or development and, if prototypes or 
hardware are involved, no significant follow-on production is anticipated. 

(2) Contracting officers may require prospective contractors to submit make-or-buy programs for negotiated 
acquisitions whose estimated value is under $10 million only if the contracting officer - 

(i) Determines that the information is necessary; and 

(ii) Documents the reasons in the contract file. 

(d) Solicitation requirements. When prospective contractors are required to submit proposed make-or-buy programs, 
the solicitation shall include - 

(1) A statement that the program and required supporting information must accompany the offer; and 

(2) A description of factors to be used in evaluating the proposed program, such as capability, capacity, availability 
of small, small disadvantaged, and women-owned small business concerns for subcontracting, establii^mient of new 
facilities in or near labor surplus areas, delivery or performance schedules, control of technical and schedule 
interfaces, proprietary processes, technical superiority or exclusiveness, and technical risks involved. 
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(e) Program requirements. To support a make-or-buy program, the following information shall be supplied by the 
contractor in its proposal: 

(1) Items and work included. The information required from a contractor in a make-or-buy program shall be confined 
to those major items or work efforts that normally would require company management review of the make-or-buy 
decision because they are complex, costly, needed in large quantities, or require additional facilities to produce. Raw 
materials, conmiercial items (see 2.101), and off-the-shelf items (see 46.101) shall not be included, imless their 
potential impact on contract cost or schedule is critical. As a rule, make-or-buy programs should not include items or 
work efforts estimated to cost less than 1 percent of the total estimated contract price or any minimum dollar amount 
set by the agency. 

(2) The offeror^s program should include or be supported by the following information: 

(i) A description of each major item or work effoit 

(ii) Categorization of each major item or work effort as "must make," "must buy" or "can either make or buy." 

(iii) For each item or work effort categorized as "can cither make or buy," a proposal cither to "make" or to "buy." 

(iv) Reasons for categorizing items and work efforts as "must make" or "must buy," and proposing to "make" or to 
"buy" those categorized as "can either make or buy." The reasons must include the consideration given to the 
evaluation factors described in the solicitation and be in sufficient detail to permit the contracting officer to evaluate 
the categorization or proposal. 

(v) Designation of the plant or division proposed to make each item or perform each work effort, and a statement as 
to whether the existing or proposed new facility is in or near a labor surplus area. 

(vi) Identification of proposed subcontractors, if known, and their location and size status (sec also subpart 19.7 for 
subcontracting plan requirements). 

(vii) Any reconmiendations to defer make-or-buy decisions when categorization of some items or work efforts is 
impracticable at the time of submission. 

(viii) Any other infonnation the contracting officer requires in order to evaluate the program. 

(f) Evaluation, negotiation, and agreement Contracting officers shall evaluate and negotiate proposed make-or-buy 
programs as soon as practicable after their receipt and before contract award. 

(1) When the program is to be incorporated in the contract and the design status of the product being acquired docs 
not permit accurate precontract identification of major items or work efforts, the contracting officer shall notify the 
prospective contractor in writing that these items or efforts, when identifiable, shall be added under the clause at 
S2.21S-21, Changes or Additions to Make-or-Buy Program. 


Page 32 


CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15.5 REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITAUCS 

(2) Contracting officers normally shall not agree to proposed "make items** when the products or services are not 
regularly manufactured or provided by the contractor and are available - quality, quantity, delivery, and other 
essential factors considered • from another firm at equal or lower prices or when they are regularly manufactured or 
provided by the contractor, but available - quality, quantity, delivery, and other essential factors considered - from 
another firm at lower prices. However, the contracting officer may agree to these as "make items** if an overall lower 
Govemmentwide cost would result or it is otherwise in the best interest of the Government If this situation occurs in 
any fixed-price incentive or cost-plus-incentive-fee contract, the contracting officer shall specify these items in the 
contract and state that they are subject to paragraph (d) of the clause at 52.215-21, Changes or Additions to Make-or- 
Buy Program (see 15 J08(a)). If the contractor proposes to reverse the categorization of such items during contract 
performance, the contract price shall be subject to equitable reduction. 

(g) Incorporating make-or-buy programs in contracts. The contracting officer may incorporate the make-or-buy 
program in negotiated contracts for - 

(1) Major systems (see part 34) or their subsystems or components, regardless of contract type; or 

(2) Other supplies and services if - 

(i) The contract is a cost-reimbursable contract, or a cost-sharing contract in which the contractor's share of the cost 
is less than 25 percent; and 

(ii) The contracting officer determines that technical or cost risks justify Government review and approval of 
changes or additions to the make-or-buy program. 

15.507-3 Forward pricing rate agreements. 

(a) When certified cost or pricing data are required, offerors are required to describe any forward pricing rate 
agreements (FPRA*s) in each specific pricing proposal to which the rates apply and to identify the latest cost or 
pricing data already submitted in accordance with the agreement All data submitted in connection with the 
agreement, updated as necessary, form a part of the total data that the offeror certifies to be accurate, complete, and 
current at the time of agreement on price for an initial contract or for a contract modification. 

(b) Contracting officers will use FPRA rates as bases for pricing all contracts, modifications, and other contractual 
actions to be performed during the period covered by the agreement Conditions that may affect the agreement's 
validity shall be reported promptly to the ACO. If the ACO determines that a changed condition invalidates the 
agreement, the ACO shall notify all interested parties of the extent of its effect and status of efforts to establish a 
revised FPRA. 

(c) Contracting officers shall not require certification at the time of agreement for data supplied in support of FPRA's 
or odier advance agreements. When a forward pricing rate agreement or odier advance agreement is used to price a 
contract action that requires a certificate, the^rtificate supporting that contract action shall cover the data supplied 
to support tiie FPRA or other advance agreement, and all other data supporting the action. 

(d) When an FPRA is invalid, the contractor should subnut and negotiate a new proposal to reflect the changed 
conditions. If an FPRA has not been established or has been invalidated, the ACO will issue a forward pricing rate 
recommendation (FPRR) to buying activities widi documentation to assist negotiators. In the absence of a FPRA or 
FPRR, field pricing information will include support for rates utilized. 

(e) The ACO may negotiate continuous updates to tfie FPRA. The FPRA will provide specific terms and conditions 
covering notification, application, and data requirements for systematic monitoring to assure the validity of the rates. 
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15^07-4 Should-cost review. 

(a) General. (1) Shouid-cost reviews are a specialized form of cost analysis. Should-cost reviews differ from 
traditional evaluation methods because they do not assume that a contractor's historical costs reflect efficient and 
economical operation. Instead, these reviews evaluate the economy and efficiency of the contractor's existing work 
force, methods, materials, facilities, operating systems, and management These reviews are accomplished by a 
multi-functional team of Government contracting, contract administration, pricing, audit, and engineering 
representatives. The objective of should-cost reviews is to promote both short and iong-range improvements in the 
contractor's economy and efficiency in order to reduce the cost of performance of Government contracts. In addition, 
by providing rationale for any recommendations and quantifying their impact on cost, the Government will be better 
able to develop realistic objectives for negotiation. 

(2) There arc two types of should-cost reviews - program should-cost review (see paragraph (b) of this subsection) 
and overhead should-cost review (see paragraph (c) of this subsection). These should-cost reviews may be performed 
together or independently. The scope of a should-cost review can range from a large-scale review examining the 
contractor's entire operation (including plant- wide overhead and selected major subcontractors) to a small-scale 
tailored review examining specific portions of a contractor's operation. 

(b) Program should-cost review. (1) Program should-cost review is used to evaluate significant elements of direct 
costs, such as material and labor, and associated indirect costs, usually associated with the production of major 
systems. When a program should-cost review is conducted relative to a contractor proposal, a separate audit report 
on the proposal is required. 

(2) A program should-cost review should be considered, particularly in the case of a major system acquisition (see 
part 34), when - 

(i) Some initial production has already taken place; 

(ii) The contract will be awarded on a sole-source basis; 

(iii) There are future-year production requirements for substantial quantities of like items; 

(iv) The items being acquired have a history of increasing costs; 

(v) The work is sufficiendy defined to permit an effective analysis and major changes are unlikely; 

(vi) SufRcient time is available to plan and adequately conduct the should-cost review; and 

(vii) Personnel with the required skills are available or can be assigned for the duration of the should-cost review. 

(3) The contracting officer should decide which elements of the contractor's operation have the greatest potential for 
cost savings and assign the available personnel resources accordingly. The expertise of on-site Government 
personnel should be used, when appropriate. While the particular elements to be analyzed are a function of the 
contract work task, elements such as manufacturing, pricing and accounting, management and organization, and 
subcontract and vendor management are normally reviewed in a should-cost review. 
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(4) In acquisitions for which a program should-cost review is conducted, a separate program should-cost review team 
report, prepared in accordance with agency procedures, is required. The contracting officer shall consider the 
findings and recommendations contained in the program should-cost review team repoit when negotiating the 
contract price. After completing the negotiation, the contracting officer shall provide the ACO a report of any 
identified uneconomical or inefficient practices, together with a report of coirection or disposition agreements 
reached with the contractor. The contracting officer shall establish a follow-up plan to monitor the correction of the 
uneconomical or inefficient practices. 

(5) When a program should-cost review is planned, the contracting officer should state this fact in the acquisition 
plan or acquisition plan updates (see subpart 7.1} and in the solicitation. 

(c) Overhead should-cost review. (1) An overhead should-cost review is used to evaluate indirect costs, such as 
fringe benefits, shipping and receiving, facilities and equipment, depreciation, plant maintenance and security, taxes, 
and general and administrative activities. It is normally used to evaluate and negotiate an FPRA with the contractor. 
When an overhead should-cost review is conducted, a separate audit report is required. 

(2) The following factors should be considered when selecting contractor sites for overhead should-cost reviews: 

(i) Dollar amount of Government business. 

(ii) Level of Government participation. 

(iii) Level of noncompetitive Government contracts. 

(iv) Volume of proposal activity. 

(v) Major system or program. 

(vi) Corporate reorganizations, mergers, acquisitions, or takeovers. 

(vii) Other conditions (e.g., changes in accounting systems, management, or business activity). 

(3) The objective of the overhead should-cost review is to evaluate significant indirect cost elements in-depth, and 
identify and recommend corrective actions regarding inefficient and uneconomical practices. If it is conducted in 
conjunction with a program should-cost review, a separate overhead should-cost review report is not required. 
However, the findings and recommendations of the overhead should-cost team, or any separate overhead should-cost 
review report, shall be provided to the ACO. The ACO should use this information to form the basis for the 
Government position in negotiating an FPRA with the contractor. The ACO shall establish a follow-up plan to 
monitor the correction of the uneconomical or inefficient practices. 
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15^07-5 Estimating systems. 

(a) Using an acceptable estimating system for proposal preparation benefits both the Govermncnt and the contractor 
by increasing the accuracy and reliability of individual proposals. Cognizant audit activities, when it is appropriate to 
do so, shall establish and manage regular programs for reviewing selected contractors' estimating systems or 
methods, in order to reduce the scope of reviews to be performed on individual proposals, expedite the negotiation 
process, and increase the reliability of proposals. The results of estimating system reviews shall be documented in 
survey reports. 

(b) The auditor shall send a copy of the estimating system survey report and a copy of die official notice of 
corrective action required to each contracting office and contract administration office having substantial business 
with that contractor. Significant deficiencies not corrected by the contractor shall be a consideration in subsequent 
proposal analyses and negotiations. 

15.508 Solicitation provisions and contract clauses. 

(a) The contracting officer shall insert Uie clause at 52.215-21, Changes or Additions to Make-or-Buy Program, in 
solicitations and contracts when it is contemplated that a make-or-buy program will be incorporated in the contract 
If a less economical "make'* or "buy" categorization is selected for one or more items of significant value, the 
contracting officer shall use the clause with - 

(1) Its Alternate I, if a fixed-price incentive conuact is contemplated; or 

(2) Its Alternate II, if a cost-plus-incentive-fee contract is contemplated. 

(b) The contracting officer shall, when contracting by negotiation, insert the clause at 52.215-22, Price Reduction for 
Defective Cost or Pricing Data, in solicitations and contracts when it is contemplated that cost or pricing data will be 
required from the contractor or any subcontractor (see 15^03-4). 

(c) The contracting officer shall, when contracting by negotiation, insert tiie clause at 52.215-23, Price Reduction for 
Defective Cost or Pricing Data-Modifications, in solicitations and contracts when it is contemplated that cost or 
pricing data will be required from the contractor or any subcontractor (see 15.503-4) for the pricing of contract 
modifications, and the clause prescribed in paragraph (b) of this section has not been included. 

(d) The contracting officer shall insert the clause at 52.215-24, Subcontractor Cost or Pricing Data, in solicitations 
and contracts when the clause prescribed in paragraph (b) of this section is included. 

(e) The contracting officer shall insert tiie clause at 52:215-25, Subcontractr^r Cost or Pricing Data-Modifications, in 
solicitations and contracts when the clause prescribed in paragraph (c) of this section is included. 
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(f) The contracting officer shall insert the clause at 52.215-26, Integrity of Unit Prices, in solicitations and contracts 
for other than - 

(1) Acquisitions at or below the simplified acquisition threshold; 

(2) Construction or architect-engineer services under part 36; 

(3) Utility services under part 41; 

(4) Service contracts where supplies are not required; 

(5) Acquisitions of commercial items; and 

(6) Contracts for petroleum products. The contracting officer shall insert the clause with its Alternate I when 
contracting without fiill and open competition or when prescribed by agency regulations. 

(g) The contracting officer shall insert the clause at 52.215-27, Tennination of Defined Benefit Pension Plans, in 
solicitations and contracts for which it is anticipated that cost or pricing data will be required or for which any 
preaward or postaward cost determinations will be subject to part 31. 

(h) The contracting officer shall insert the provision at 52.215-30, Facilities Capital Cost of Money, in solicitations 
expected to result in contracts that are subject to the cost principles for conu-acts with conmiercial organizations (see 
subpart 31.2). 

(i) If the prospective contractor does not propose facilities capital cost of money in its offer, the contracting officer 
shall insert the clause at 52.215-31, Waiver of Facilities Capital Cost of Money, in the resulting contract 

(j) The contracting officer shall insert the clause at 52.215-39, Reversion or Adjustment of Plans for Postretirement 
Benefits (PRB) Other Than Pensions, in solicitations and contracts for which it is anticipated that cost or pricing data 
will be required or for which any preaward or postaward cost determinations will be subject to part 31. 

(k) The contracting officer shall insert the clause at 52.215-40, Notification of Ownership Changes, in solicitations 
and contracts for which it is contemplated that cost or pricing data will be required or for which any preaward or 
postaward cost determination will be subject to subpart 31.2. 

(I) Considering the hierarchy at 15.502, the contracting officer may insert the provision at 52.215-41, Requirements 
for Cost or Pricing Data or Information Other Than Cost or Pricing Data, in solicitations if it is reasonably certain 
that cost or pricing data or information other than cost or pricing data wilhbe required. This provision also provides 
instructions to offerors on how to request an exception. The contracting officer shall • 

(1) Use the provision with its Alternate I to specify a format for cost or pricing data other than the format required by 
Table 15-2 of this section; 

(2) Use die provision with its Alternate n if copies of the proposal are to be sent to the ACO and contract auditon 

(3) Use die provision with its Alternate m if submission via electronic media is required; and 

(4) Replace the basic provision with its Alternate IV if cost or pricing data are not expected to be required because 
an exception may apply, but information other than cost or pricing data is required as described in 15.503-3. 


Page 37 


CODSIA ANALYSIS & RECOMMENDATIONS 
FAR SUBPART 15-S REWRITE 
FAR CASE 954)29 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/TTAUCS 

(m) Considering the hierarchy at 15.502, the contracting officer may insert the clause at 52.215-42, Requirements for 
Cost or Pricing Data or Information Other Than Cost or Pricing Data-Modifications, in solicitations and contracts if 
it is reasonably certain that cost or pricing data or information other than cost or pricing data will be required for 
modifications. This clause also provides instructions to contractors on how to request an exception. The contracting 
officer shall - 

(1) Use the clause with its Alternate I to specify a format for cost or pricing data other than the format required by 
Table 15-2 of this section; 

(2) Use the clause with its Alternate II if copies of the proposal are to be sent to the ACO and contract auditon 

(3) Use the clause with its Alternate III if submission via electronic media is required; and 

(4) Replace the basic clause with its Alternate IV if cost or pricing data are not expected to be required because an 
exception may apply, but information other than cost or pricing data is required as described in 15.503-3. 
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Table 15-2. Instructions for Submitting Cost or Pricing Data 

This document provides instructions for preparing a contract pricing proposal when cost or pricing data are required. 

Notices 

1. There is a clear distinction between submitting cost or pricing data and merely making available books, records, 
and other documents without identification. The requirement for submission of cost or pricing data is met when ail 
accurate cost or pricing data reasonably available to the offeror have been submitted, cither actually or by specific 
identification, to the Contracting Officer or an authorized representative. As later information comes into your 
possession, it should be promptly submitted to die Contracting Officer demonstrating how the information relates to 
your price proposal. The requirement for submission of cost or pricing data continues up to tiie time of agreement on 
price, or an oorlior another date agreed upon between the parties if applicable. 

2. By submitting your proposal, you grant the Contracting Officer or an authorized representative die right to 
examine records that formed the basis for the pricing proposal. That examination can take place at any time before 
award. It may include those books, records, documents, and odier types of factual information (regardless of form or 
whether the information is specifically referenced or included in die proposal as die basis for pricing) tiiat will permit 
an adequate evaluation of the proposed price. 

General Instructions 

1. You must provide the following information on the first page of your pricing proposal: 

(a) Solicitation, contract and/or modification number, 

(b) Name and address of offeror; 

(c) Name and telephone number of point of contact; 

(d) Name of contract administration office (if available); 

(e) Type of contract action (that is, new contract, change order, price revision/redetermination, letter contract, 
unpriced order, or other); 

(0 Proposed cost, profit or fee, and total; 

(g) Whether you will require the use of (}ovemment property in the performance of ibe contract, and, if so;- what 
property; 

(h) Whether your organization is subject to cost accounting standards, whether the proposal is consistent with your 
established estimating and accounting principles and procedures and FAR part 31, Cost Principles, and, if not, an 
explanation; 
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(i) The following statement: 

This proposal reflects our estimates and/or actual costs as of this date and conforms with the instructions in FAR 
15.503-5(b)(l) and Table 15-2. By submitting this proposal, we grant the Contracting Officer and authorized 
representative(s) the right to examine, at any time before award, those records, which include books, documents, 
accounting procedures and practices, and other data, regardless of type and form or whether such supporting 
information is specifically referenced or included in the proposal as the basis for pricing, that will permit an adequate 
evaluation of the proposed price. 

(j) Date of submission; and 

(k) Name, title and signature of authorized representative. 

2. In submitting your proposal, you must include an index, appropriately referenced, of all the cost or pricing data 
and information accompanying or identified in the proposal. In addition, you must annotate any future additions 
and/or revisions, up to the date of agreement on price, or on earlier another date agreed upon by the parties, on a 
supplemental index. 

3. As part of the specific information required, you must submit, with your proposal, cost or pricing data (that is, data 
that are verifiable and factual and otherwise as defined at FAR 1S.S01). You must clearly identify this data as "Cost 
or Pricing Data.'* In addition, you must submit with your proposal any information reasonably required to explain 
your estimating process, including - 

a. The judgmental factors applied and the mathematical or other methods used in the estimate, including those used 
in projecting from known data; and 

b. The nature and amount of any contingencies included in the proposed price. 

4. You must show the relationship between contract line item prices and the total contract price. You must attach 
cost-element breakdowns for each proposed line item, using the appropriate format prescribed in the "Formats for 
Submission of Line Item Summaries" section of this table. You must fiimish supporting breakdowns for each cost 
element, consistent with your cost accounting system. 

5. When more than one contract line item is proposed, you must also provide summary total amounts covering all 
line items for each element of cost. 

6. Whenever you have incurred costs for work performed before submission of a proposal, you must identify those 
costs in your cost/price proposal. 

7. If you have reached an agreement with Government representatives on use of forward pricing rates/factors, 
identify the agreement, include a copy, and describe its nature. 

8. As soon as practicable after final agreement on price or on e arli e r another date agreed to by the parties, but before 
the award resulting from the proposal, you must, under the conditions stated in FAR 1S.S06-2, submit a Certificate of 
Current Cost or Pricing Data. 
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Cost Elements 

Depending on your system, you must provide breakdowns for the following basic cost elements, as applicable: 

A. Materials and services. Provide a consolidated priced summary of individual material quantities included in the 
various tasks, orders, or contract line items being proposed and the basis for pricing (vendor quotes, invoice prices, 
etc.). Include raw materials, parts, components, assemblies, and services to be produced or performed by others. For 
all items proposed, identify the item and show the source, quantity, and price. Conduct price analyses of all 
subcontractor proposals. Conduct cost analyses for all subcontracts when cost or pricing data are submitted by the 
subcontractor. Include these analyses as part of your own cost or pricing data submissions for subcontracts expected 
to exceed^e appropriate threshold in 1S.S03-4. Submit the subcontractor cost or pricing data as part of your own 
cost or pricing data as required in subparagraph A(2) of diis table. These requirements also apply to ail 
subcontractors if required to submit cost or pricing data. 

(1) Adequate Price Competition. Provide data showing the degree of competition and the basis for establishing the 
source and reasonableness of price for those acquisitions (such as subcontracts, purchase orders, material order, etc.) 
exceeding, or expected to exceed, the appropriate threshold set forth at 15303-4 priced on the basis of adequate 
price competition. For interorganizational u^sfers priced at other than the cost of comparable competitive 
commercial work of the division, subsidiary, or affiliate of the contractor, explain the pricing method (see 31.205- 
26(e)). 

(2) All Other. Obtain cost or pricing data from prospective sources for those acquisitions (such as subcontracts, 
purchase orders, material order, etc.) exceeding the threshold set forth in 15303-4 and not otherwise exempt, in 
accordance with 15.503- 1(b) (i.e., adequate price competition, conmiercial items, prices set by law or regulation or 
waiver). Also provide data showing the basis for establishing source and reasonableness of price. In addition, 
provide a summary of your cost analysis and a copy of cost or pricing data submitted by the prospective source in 
support of each subcontract, or purchase order that is the lower of either $10,000,000 or more, or both more than the 
pertinent cost or pricing data threshold and more than 10 percent of the prime contractor's proposed price. T&e 
Contracting Officer may require you to submit cost or pricing data in support of proposals in lower amounts. 
Subcontractor cost or pricing data must be accurate, complete and current as of the date of final price agreement, or 
on earlier another date agreed upon by the parties, given on the prime contractor's Certificate of Current Cost or 
Pricing Data. The prime contractor is responsible for updating a prospective subcontractor's data. For standard 
conmiercial items fabricated by the offeror that are generally stocked in inventory, provide a separate cost 
breakdown, if priced based on cost For interorganizational transfers priced at cost, provide a separate breakdown of 
cost elements. Analyze the cost or pricing data and submit the results of your analysis of the prospective source's 
proposal. When submission of a prospective source's cost or pricing data is required, it must be included along with 
your own cost or pricing data submission, as part of your initial pricing proposal. You must also submit any other 
cost or pricing data obtained from a subcontractor, either actually or by specific identification, along with die results 
of any analysis performed on that data. 

B. Direct Labor. Provide a time-phased (e.g^ monthly) breakdown of labor hours, rates, and cost by appropriate 
category, and fiimish bases for estimates. 

C. Indirect Costs. Indicate how you have computed and applied your indirect costs, including cost breakdowns. 
Show trends and budgetary data to provide a basis for evaluating determining the reasonableness of proposed rates. 
Indicate the rates used and provide an appropriate explanation. 
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D. Other Costs. List all other costs not otherwise included in the categories described above (e.g., special tooling, 
travel, computer and consultant services, preservation, packaging and packing, spoilage and rework, and Federal 
excise tax on finished articles) and provide bases for pricing. 

E. Royalties. If royalties exceed $1,500, you must provide the following information on a separate page for each 
separate royalty or license tee: 

(1) Name and address of licensor. 

(2) Date of license agreement 

(3) Patent numbers. 

(4) Patent application serial numbers, or otiier basis on which the royalty is payable. 

(5) Brief description (including any part or model numbers of each contract item or component on which the royalty 
is payable). 

(6) Percentage or dollar rate of royalty per unit 

(7) Unit price of contract item. 

(8) Number of units. 

(9) Total dollar amount of royalties. 

(10) If specifically requested by the Contracting Officer, a copy of the current license agreement and identification of 
applicable claims of specific patents (see FAR 27.204 and 31.205-37). 

F. Facilities Capital Cost of Money. When you elect to claim facilities capital cost of money as an allowable cost, 
you must submit Form CASB-CMF and show the calculation of the proposed amount (see 31.205-10). 

Formats for Submission of Line Item Summaries 

A. New Contracts (Including Letter Contracts) 



Plroposed 

Proposed 



contract 

contract 


Cost 

estimate- 

estimate- 


elements 

total cost 

unit cost 

Reference 

(1) 

(2) 

(3) 

(4) 


Column and Instruction 


( 1 ) Enter appropriate cost elements. 

(2) Enter those necessary and reasonable costs that, in your judgment, will properly be incurred in efficient contract 
performance. When any of the costs in this column have already been incurred (e.g.» under a letter contract), describe 
them on an attached supporting page. When preproduction or startup costs are significant, or when specifically 
requested to do so by the (Contracting Officer, provide a full identification and explanation of them. 

(3) Optional, unless required by the Contracting Officer. 

(4) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary 
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B. Change Orders, Modifications, and Claims 


Cost 
dements 


Estimated 
cost of ail 
work deleted 


Cost of 
deleted work 

already 
peifonned 


Net cost to 
be deleted 


Cost of work 
added 


Net cost of 
change 


Reference 


(11 


(21 


(21 


(SI 


ni 


Column and lostniction 


(1) Enter appropriate cost elements. 

(2) Include the current estimates of what the cost would have been to complete the deleted work not yet perfonned 
(not the original proposal estimates), and the cost of deleted work already performed. 

(3) Include the incurred cost of deleted work already performed, using actuals incurred if possible, or, if actuals are 
not available, estimates from your accounting records. Attach a detailed inventory of work, materials, parts, 
components, and hardware already purchased, manufactured, or performed and deleted by the change, indicating the 
cost and proposed disposition of each line item. Also, if you desire to retain these items or any portion of them, 
indicate the amount offered for them. 

(4) Enter die net cost to be deleted, which is the estimated cost of all deleted work less the cost of deleted work 
already perfonned. Colunm (2) - Column (3) = Column (4). 

(5) Enter your estimate for cost of work added by the change. When nonrecurring costs are significant, or when 
specifically requested to do so by the Contracting Officer, provide a fiill identification and explanation of them. 
When any of the costs in this column have already been incurred, describe them on an attached supporting schedule. 

(6) Enter the net cost of change, which is the cost of work added, less the net cost to be deleted. Column (5) - 
Colunm (4) = Column (6). When this result is negative, place the amount in parentheses. 

(7) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary. 
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C. Price Revision/Redeterminadon 



Number of units 

Number of unit 

Contract 

Redetennination 


Cutoff date 

completed 

to be completed 

amount 

proposal amount 

Difference 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 



Incurred costs 

Incurred cost- 

Incurred cost- 


Estimated 





completed 

work in 

Total incurred 

cost to 

Esdmated 


Cost elements 

preproduction 

units 

process 

cost 

complete 

total cost 

RefcTEaoe 

(7) 

(8) 

(9) 

(10) 

(11) 

(12) 

(13) 

(14) 


(Use as applicable) 


Column and Instniction 

(1) Enter the cutoff date required by the contract, if applicable. 

(2) Enter the number of units completed during the period for which experienced costs of production are being 
submitted. 

(3) Enter the number of units remaining to be completed under the contract. 

(4) Enter the cumulative contract amount 

(5) Enter your redetermination proposal amount 

(6) Enter the difference between the contract amount and the redetermination proposal amount When this result is 
negative, place the amount in parentheses. Column (4) - Column (5) = Column (6). 

(7) Enter appropriate cost elements. When residual inventory exists, the final costs established under fixed-price- 
incentive and fixed-price-redeterminable arrangements should be net of the fair market value of such inventory. In 
support of subcontract costs, submit a listing of all subcontracts subject to repricing action, annotated as to their 
status. 

(8) Enter all costs incurred under the contract before starting production and other nonrecurring costs (usually 
referred to as startup costs) from your books and records as of the cutoff date. These include such costs as 
preproduction engineering, special plant rearrangement, training program, and any identifiable nonrecurring costs 
such as initial rework, spoilage, pilot runs, eto-In the event the amounts are not segregated in or otherwise available 
from your records, enter in this colunm your best estimates. Explain the basis for each estimate and how the costs axe 
charged on your accounting records (e.g., included in production costs as direct engineering labor, charged to 
manufacturing overhead). Also show how die costs would be allocated to the units at their various stages of contract 
completion. 

(9) Enter in Colunm (9) the production costs from your books and records (exclusive of preproduction costs reported 
in Column (8)) of the units completed as of the cutoff date. 
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(10) Enter in Colunrn (10) the costs of work in process as determined from your records or inventories at the cutoff 
date. When the amounts for work in process are not available in your records but reliable estimates for them can be 
made, enter the estimated amounts in Column (10) and enter in Column (9) the differences between the total incurred 
costs (exclusive of preproduction costs) as of the cutoff date and these estimates. Explain the basis for the estimates, 
including identification of any provision for exp>erienced or anticipated allowances, such as shrinkage, rework, 
design changes, etc. Furnish experienced unit or lot costs (or labor hours) from inception of contract to the cutoff 
date, improvement curves, and any other available production cost history pertaining to the item(s) to which your 
proposal relates. 

(1 1) Enter total incurred costs (Total of Colunms (8), (9), and (10)). 

(12) Enter those necessary and reasonable costs that in your judgment will properly be incurred in completing the 
remaining work to be performed under the contract with respect to the item(s) to which your proposal relates. 

(13) Enter total estimated cost (Total of Columns (1 1) and (12)). 

(14) Identify the attachment in which the information supporting the specific cost element may be found. Attach 
separate pages as necessary. 
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PART 52 - SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
52.215-21 Changes or Additions to Make-or*Buy Program. 
As prescribed in lS308(a), insert the following clause: 

Changes or Additions to Make-or-Buy Program (Date) 

(a) The Contractor shall perform in accordance with the make-or-buy program incorporated in this contract If the 
Contractor proposes to change the program, the Contractor shall, reasonably in advance of the proposed change, (1) 
nodfy the-Contiacting Officer in wridng, and (2) submit justification in sufGcient detail to pennit evaluation. 
Changes in the place of performance of any *'make'* items in the program are subject to this requirement 

(b) For items deferred at the time of negotiadon of this contract for later addition to the program, the Contractor 
shall, at the earliest possible time - 

(1) Notify the Conti*acting Officer of each proposed addition; and 

(2) Provide jusuficauon in sufficient detail to pennit evaluation. 

(c) Modification of die make-or-buy program to incorporate proposed changes or additions shall be effective upon 
the Contractor's receipt of the Contracting Officer's written approval. 

(End of clause) 

Alternate I (Date). As prescribed in iS.S08(a)(l) add the following paragraph (d) to the basic clause: 

(d) If the Contractor desires to reverse the categorization of "make" or "buy" for any item or items designated in the 
contract as subject to this paragraph, it shall - 

(1) Support its proposal with cost or pricing data when permitted and necessary to support evaluation, and 

(2) After approval is granted, promptiy negotiate with the Contracting Officer an equitable reduction in the contract 
price in accordance wiUi paragraph (k) of die Incentive Price Revision-Firm Target clause or paragraph (m) of the 
Incentive Price Revision-Successive Targets clause of this contract 

Alternate II (Date). As prescribed in 15 J08(a)(2). add the following paragraph (d) to die basic clause: 

(d) If the Contractor desires to reverse die categorization of *'make** or "liuy" for any item or items designated in the 
contract as subject to this paragraph, it shall - 

(1) Support its proposal with cost or pricing data to permit evaluation; and 

(2) After approval is granted, promptiy negotiate with the Contracting Officer an equitable reduction in the contract's 
total estimated cost and fee in accordance with paragraph (e) of the Incentive Fee clause of this contract 
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52.215-22 Price Reduction for Defective Cost or Pricing Data. 
As prescribed in lS.S08(b), insert die following clause: 

Price Reduction for Defective Cost or Pricing Data (Date) 

(a) If any price, including profit or fee, negotiated in connecdon with this contract, or any cost reimbursable under 
this contract, was increased by any significant amount because - 

(1) the Contractor or a subcontractor furnished cost or pricing data that were not complete, accurate, and current as 
certified in its Certificate of Current Cost or Pricing Data; 

(2) a subcontractor or prospective subcontractor fiimished the Contractor cost or pricing data that were not complete, 
accurate, and current as certified in die Contractor's Certificate of Current Cost or Pricing Data; or 

(3) any of these parties furnished data of any descripdon diat were not accurate, the price or cost shall be reduced 
accordingly and the contract shall be modified to reflect the reduction. 

(b) Any reduction in die conuact price under paragraph (a) of diis clause due to defective data from a prospective 
subcontractor diat was not subsequendy awarded the subcontract shall be limited to the amount, plus applicable 
overhead and profit markup, by which - 

( 1 ) The actual subcontract; or 

(2) The actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost 
estimate submitted by die Contractor; provided, that the actual subcontract price was not itself affected by defective 
cost or pricing data. 

(c) (1) If the Contracting Officer determines under paragraph (a) of this clause that a price or cost reduction should be 
made, the Contractor agrees not to raise the following matters as a defense: 

(1) The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position and 
thus the price of the contract would not have been modified even if accurate, complete, and current cost or pricing 
data had been submitted. 

(ii) The Contracting Officer should have known that the cost or pricing data in issue were defective even though the 
Contractor or subcontractor took no affirmative action to bring the character of the data to the attention of the 
Contracting Officer. 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
die cost of each item procured under die contract 

(iv) The Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data. 

(2) (i) Except as prohibited by subdivision (c)(2)(ii) of this clause, an offset in an amount determined appropriate by 
the Contracting Officer based upon the facts shall be allowed against die amount of a contract price reduction if - 

(A) The Contractor certifies to die Contracting Officer diat, to the best of die Contractor's knowledge and belief, die 
Contractor is entided to the offset in the amount requested; and 
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(B) The Contractor proves that the cost or pricing data were available before the date of agreement on the price of 
the contract (or price of the modification), or an earlier date agreed upon by the parties, and that the data were not 
submitted before such date. 

(ii) An offset shall not be allowed if - 

(A) The understated data were known by the Contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(B) The Government proves that the facts demonstrate that the contract price would not have increased in the amount 
to be offset even if the available data had been submitted before the date of agreement on price or an earlier date 
agreed upon by the parties. 

(d) If any reduction in the contract price under this clause reduces the price of items for which payment was made 
prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shall pay the 
United States at the time such overpayment is repaid - 

(1) Simple interest on the amount of such overpayment to be computed from the date(s) of overpayment to the 
Conu-actor to the date the Government is repaid by the Conu-actor at the applicable underpayment rate effective for 
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 

(2) A penalty equal to the amount of the overpayment, if the Contractor or subcontractor knowingly submitted cost 
or pricing data that were incomplete, inaccurate, or noncurrent 

(End of clause) 


Page 48 


CODSIA ANALYSIS & RECOMMENDATIONS 

FAR SUBPART 15^ REWRITE 
FAR CASE 95-029 


CODSIA RECOMMENDATIONS SHOWN IN BOLD/ITAUCS 
52«215-23 Price Reduction for Defective Cost or Pricing Data - Modifications. 
As prescribed in 15.S08(c), inseit the following clause: 

Price Reduction for Defective Cost or Pricing Data • Modifications (Date) 

(a) This clause shall become operative only for any modification to this contract involving a pricing adjustment 
expected to exceed the threshold for submission of cost or pricing data at FAR IS except that this clause does 
not apply to any modification if an exception under FAR 15.503^1 applies. 

(b) If any price, including profit or fee, negotiated in connection with any modification under this clause, or any cost 
reimbursable under this contract, was increased by any significant amount because (1) the Contractor or a 
subcontractor furnished cost or pricing data that were not complete, accurate, and current as certified in its 
Ceitificate of Current Cost or Pricing Data, (2) a subcontractor or prospective subcontractor furnished the Contractor 
cost or pricing data that were not complete, accurate, and current as certified in the Contractor's Certificate of 
Current Cost or Pricing Data, or (3) any of these parties furnished data of any description that were not accurate, the 
price or cost shall be reduced accordingly and the contract shall be modified to reflect the reduction. This right to a 
price reduction is limited to that resulting from defects in data relating to modifications for which this clause 
becomes operative under paragraph (a) of this clause. 

(c) Any reduction in the contract price under paragraph (b) of this clause due to defective data from a prospective 
subcontractor that was not subsequently awarded the subcontract shall be limited to the amount, plus applicable 
overhead and profit markup, by which - 

( 1 ) The actual subcontract; or 

(2) The actual cost to the Contractor, if there was no subcontract, was less than the prospective subcontract cost 
estimate submitted by the Contractor, provided, that the actual subcontract price was not itself affected by defective 
cost or pricing data. 

(d) (1) If the Contracting Officer determines under paragraph (b) of this clause that a price or cost reduction should 
be made, the Contractor agrees not to raise the following matters as a defense: 

(1) The Contractor or subcontractor was a sole source supplier or otherwise was in a superior bargaining position and 
thus the price of the contract would not have been modified even if accurate, complete, and current cost or pricing 
data had been submitted. 

(ii) The Contracting Officer should have known that the cost or pricing data in issue were defective even though the 
Contractor or subcontractor took no affirmative action to bring the character of the data to the attention of the 
Contracting Officer. 

(iii) The contract was based on an agreement about the total cost of the contract and there was no agreement about 
the cost of each item procured under the contract 

(iv) The Contractor or subcontractor did not submit a Certificate of Current Cost or Pricing Data. 

(2) (i) Except as prohibited by subdivision (d)(2)(ii) of tfiis clause, an offset in an amount determined appropriate by 
the Contracting Officer based upon the facts shall be allowed against the amount of a contract price reduction if - 

(A) The Contractor certifies to the Contracting Officer that, to the best of the Contractor's knowledge and belief, the 
Contractor is entided to the offset in the amount requested; and 
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(B) The Contractor proves that the cost or pricing data were available before the date of agreement on the price of 
the contract (or price of the modification), or an earlier date agreed upon by the parties, and that the data were not 
submitted before such date. 

(ii) An offset shall not be allowed if - 

(A) The understated data were known by the Contractor to be understated when the Certificate of Current Cost or 
Pricing Data was signed; or 

(B) The Government proves that the facts demonstrate that the contract price would not have increased in the amount 
to be offset even if the available data had been submitted before the date of agreement on price, or an earlier date 
agreed upon by the parties. 

(e) If any reduction in the contract price under this clause reduces the price of items for which payment was made 
prior to the date of the modification reflecting the price reduction, the Contractor shall be liable to and shall pay the 
United States at the time such overpayment is repaid - 

(1 ) Simple interest on the amount of such overpayment to be computed from the date(s) of overpayment to the 
Contractor to the date the Govenunent is repaid by the Contractor at the applicable underpayment rate effective for 
each quarter prescribed by the Secretary of the Treasury under 26 U.S.C. 6621(a)(2); and 

(2) A penalty equal to the amount of the overpayment, if the Contractor or subcontractor knowingly submitted cost 
or pricing data that were incomplete, inaccurate, or noncunent 

(End of clause) 
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52.215-24 Subcontractor Cost or Pricing Data. 
As prescribed in lS.S08(d), insert the following clause: 

Subcontractor Cost or Pricing Data (Date) 

(a) Before awarding any subcontract expected to exceed the threshold for submission of cost or pricing data at FAR 
1S.S03-4, on the date of agreement on price or the date of award, whichever is later; or before pricing any 
subcontract modification involving a pricing adjustment expected to exceed the threshold for submission of cost or 
pricing data at FAR 15.503-4, the Contractor shall require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.503-1 applies. 

(b) The Contractor shall require the subcontractor to certify in substantially the form prescribed in FAR 15.506-2 
that, to the best of its knowledge and belief, die data submitted under paragraph (a) of this clause were accurate, 
complete, and current as of the date of agreement on the negotiated price of the subcontract or subcontract 
modification. 

(c) In each subcontract that exceeds the threshold for submission of cost or pricing data at FAR 15.503-4, when 
entered into, the Contractor shall insert either - 

(1) The substance of this clause, including this paragraph (c), if paragraph (a) of this clause requires submission of 
cost or pricing data for the subcontract; or 

(2) The substance of the clause at FAR 52.215-25, Subcontractor Cost or Pricing Data - Modifications. 

(End of clause) 
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52.215-25 Subcontractor Cost or Pricing Data - Modifications. 
As prescribsd in 15308(e), insert the following clause: 

Subcontractor Cost or Pricing Data - Modifications (Date) 

(a) The requirements of paragraphs (b) and (c) of this clause 
shall - 

(1) Become operative only for any modification to this contract involving a pricing adjustment expected to exceed 
die direshold for submission of cost or pricing data at FAR 15303-4; and 

(2) Be limited to such modifications. 

(b) Before awarding any subcontract expected to exceed the threshold for submission of cost or pricing data at FAR 
15.503-4, on the date of agreement on price or the date of award, whichever is later; or before pricing any 
subcontract modification involving a pricing adjustment expected to exceed the threshold for submission of cost or 
pricing data at FAR 15.503-4, the Contractor shall require the subcontractor to submit cost or pricing data (actually 
or by specific identification in writing), unless an exception under FAR 15.503-1 applies. 

(c) The Contractor shall require the subconu-actor to certify in substantially the form prescribed in FAR 15.506-2 
that, to the best of its knowledge and belief, the data submitted under paragraph (b) of this clause were accurate, 
complete, and current as of the date of agreement on the negotiated price of the subcontract or subcontract 
modification. 

(d) The Conu^ctor shall insert the substance of this clause, including this paragraph (d), in each subcontract that 
exceeds the threshold for submission of cost or pricing data at FAR 15-503-4 on the date of agreement on price or 
the date of award, whichever is later. 

(End of clause) 
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52.215-26 Integrity of Unit Prices. 
As prescribed in lS.S08(0i insert the following clause: 

Integrity of Unit Prices (Date) 

(a) Any proposal submitted for the negotiation of prices for items of supplies shall distribute costs within contracts 
on a basis that ensures that unit prices are in proportion to the items' base cost (e.g., manufacturing or acquisition 
costs). Any method of distributing costs to line items that distorts unit prices shall not be used. For example, 
distributing costs equally among line items is not acceptable except when there is little or no variation in base cost. 
Nothing in this paragraph requires submission of cost or pricing data not otherwise required by law or regulation. 

(b) When requested by the Contracting Officer, the Offcror/Contractor shall also identify those supplies that it will 
not manufacture or to which it will not contribute significant value. 

(c) The Contractor shall insert the substance of this clause, less paragraph (b), in all subcontracts for other than: 
acquisitions at or below the simplified acquisition threshold; construction or architect-engineer services under FAR 
Part 36; utility services under FAR Part 41; services where supplies are not required; commercial items; and 
peu-oleum products. 

(End of clause) 

Alternate I (Date). As prescribed in 1S.S08(0» substitute the following paragraph (b) for paragraph (b) of the basic 
clause: 

(b) The Offeror/Conu-actor shall also identify those supplies that it will not manufacture or to which it will not 
contribute significant value. 
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52.215-27 Termination of Deflned Benefit Pension Plans. 

As prescribed in 15.508(g), insert the following clause: 

Termination of Defined Benefit Pension Plans (Date) 

The Contractor shall promptly notify the Contracting Officer in writing when it determines that it will terminate a 
defined benefit pension plan or otherwise recapture such pension fund assets. If pension fund assets revert to the 
Contractor or arc constructively received by it under a termination or otherwise, the Conu^ctor shall make a refund 
or give a credit to the Government for its equitable share as required by FAR 31.205-6(i)(4). The Contractor shall 
include the substance of this clause in all subcontracts under this contract that meet the applicability requirement of 
FAR 15.508(c). 

(End of clause) 
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52.215-41 Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data. 

As prescribed in 15.508(1), insert the following provision: 

Requirements for Cost or Pricing Data or Information Other Than Cost or 

Pricing Data (Date) 

(a) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data, offerors may submit a written 
request for exception by submitting the information other than cost or pricing data described in the following 
subparagraphs. The Contracting Officer may require additional supporting information, but only to the extent 
necessary to determine whether an exception should be granted, and whether the price is fair and reasonable. 

(i) Identification of the law or regulation establishing the price offered. If the price is controlled under law by 
periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, 
unless it was previously submitted to the contracting office. 

(ii) For a commercial item exception, the offeror shall submit, at a minimum, information on prices at which the 
same item or similar items have previously been sold in the commercial market that is adequate for evaluating the 
reasonableness of the price for this acquisition. Such infomiation may include - 

(A) For catalog items, a copy of or identification of the catalog and its date, or the appropriate pages for the offered 
items, or a statement that the catalog is on file in the buying office to which the proposal is being submitted. Provide 
a copy or describe current published discount policies and price lists (published or unpublishod), e.g., wholesale, 
original equipment manufacturer, or reseller. Also explain the basis of each offered price and its relationship to the 
established catalog price, including how the proposed price relates to the price of recent sales in quantities similar to 
the proposed quantities; 


CODSIA ANALYSIS 
See CODSIA's comment at FAR 15.501. If the DAR Council and CAA Council 
decides not to provide a workable definition of discount, the offeror's obligation 
to disclose unpublished discounts should be removed. It is unfair to impose such 
disclose risks on industry. ). This is a high«risk concern to industry. 


(B) For market-priced items, the source and date or period of the market quotation or other basis for market price, 
the base amount, and applicable discounts. In addition, describe the nature of the market; 

(Q For items included on an active Federal Supply Service or Information Technology Service Multiple Award 
Schedule contract, proof that an exception has been granted for the schedule item. 

(2) In submitting information other than cost or pricing data, the offeror grants the Contracting Officer or an 
authorized representative the right to examine, at any time before award, books, records, documents, or other directly 
pertinent records to verify any request for an exception under this provision, and the reasonableness of price. Access 
does not extend to cost or profit information or other data relevant solely to the offeror's determination of the prices 
to be offered in the catalog or marketplace. 
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(b) Requirements for cost or pricing data. If the offeror is not granted an exception from the requirement to submit 
cost or pricing data, the following applies: 

(1) The offeror shall prepare and submit cost or pricing data and supporting attachments in accordance with FAR 
Table 15-2. 

(2) As soon as practicable after agreement on price, but before contract award (except for unpriced actions such as 
letter contracts), the offeror shall submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR 15.506- 
2. 

(3) In submitting cost or pricing datOj the offeror grants the Contracting Officer or an authorized representative 
the right to examine, at any time before award, books, records, documents, or other directly pertinent records in 
accordance with the provisions of 52.215*2. 


CODSU ANALYSIS 
See CODSIA's comment at FAR 15 J03-5 and FAR 15.503-6. CODSIA 
believes that the access to records and audit rights must be absolutely clear, 
particularly if Table 15-3 and Standard Form 1448 are eliminated. Ilie most 
practical alternative if to revised FAR 52.215-41 and FAR 215-42. This is a 
high-risk concern to industry. 


(End of clause) 

Alternate I (DATE). As prescribed in 15.5080), substitute the following paragraph (b)(1) for paragraph (b)(1) of the 
basic provision: 

(b) (1) The offeror shall submit cost or pricing data and supporting attachments in the following format: 
Alternate II (DATE). As prescribed in 15.508(1). add the following paragraph (c) to the basic provision: 

(c) When the proposal is submitted, also submit one copy each to: (1) The Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alternate m (DATE). As prescribed in 15.508(1), add the following paragraph (c) to the basic provision (if Alternate 
n is also used, redesignate as paragraph (d)). 

(c) Submit the cost portion of the proposal via the following electronic media: [Insert media format, e.g., electronic 
spreadsheet format, electronic mail, etc.] 

Alternate IV (DATE). As prescribed in 15.508(1), replace the text of the basic provision with the following: 

(a) Submission of cost or pricing data is not required. 

(b) Provide information described below: [Insert description of the information and the format that are required, 
including access to records necessary to permit an adequate evaluation of the proposed price in accordance with 
15.503-3.] 
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52.215-42 Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data- 
Modifications. 

As prescribed in 15.508(m), insert the following clause: 

Requirements for Cost or Pricing Data or Information Other Than Cost or 
Pricing Data - Modifications (Date) 

(a) Exceptions from cost or pricing data. (1) In lieu of submitting cost or pricing data for modifications under this 
contract, for price adjustments expected to exceed the threshold set forth at FAR 15.503-4 on the date of the 
agreement on price or the date of the award, whichever is later, the Contractor may submit a written request for 
exception by submitting the information other than cost or pricing data described in the following subparagraphs. 
The Contracting Officer may require additional supporting information, but only to the extent necessary to determine 
whether an exception should be granted, and whether the price is fair and reasonable- 

(i) Identification of Uie law or regulation establishing the price offered. If die price is controlled under law by 
periodic rulings, reviews, or similar actions of a governmental body, attach a copy of the controlling document, 
unless it was previously submitted to the contracting office. 

(ii) Information on modifications of contracts or subcontracts for commercial items. (A) If- 

(1) The original contract or subcontract was granted an exception from cost or pricing data requirements because the 
price agreed upon was based on adequate price competition or prices set by law or regulation, or was a contract or 
subcontract for the acquisition of a commercial item; and 

(2) The modification (to the contract or subcontract) is not exempted based on one of tiiese exceptions, then the 
Contractor may provide information to establish that die modification would not change die contract or subcontract 
from a contract or subcontract for the acquisition of a commercial item to a contract or subcontract for the 
acquisition of an item otfier than a commercial item. 

(B) For a commercial item exception, the Contractor shall provide, at a minimum, information on prices at which the 
same item or similar items have previously been sold that is adequate for evaluating die reasonableness of die price 
of die modification. Such infonnation may include - 

(1) For catalog items, a copy of or identification of die catalog and its date, or die appropriate pages for the offered 
items, or a statement that die catalog is on file in the buying office to which die proposal is being submitted. Provide 
a copy or describe cmtni published discount policies and price lists (published or unpublished), e.g., wholesale, 
original equipment manufacturer, or reseller. Also explain the basis of each offered price andit^ relationship to die 
established catalog price, including how die proposed price relates to the price of recent sales in quantities similar to 
the proposed quantities. 

(2) For market-priced items, the source and date or period of the market quotation or other basis for market price, the 
base amount, and applicable discounts. In addition, describe die nature of die market 

(3) For items included on an active Federal Supply Service or Information Technology Service Multiple Award 
Schedule contract, proof that an exception has been granted for the schedule item. 

(2) In submitting information other than cost or pricing data, the Contractor grants the Contracting Officer or an 
audiorized representative the right to examine, at any time before award, books, records, documents, or odier direcdy 
pertinent records to verify any request for an exception under this clause, and the reasonableness of price. Access 
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does not extend to cost or profit information or other data relevant solely to the Contractor's determination of the 
prices to be offered in the catalog or marketplace. 

(b) Requirements for cost or pricing data. If the Contractor is not granted an exception from the requirement to 
submit cost or pricing data, the following applies: 

(1) The Contractor shall submit cost or pricing data and supporting attachments in accordance with FAR Table 15-2. 

(2) As soon as practicable after agreement on price, but before award (except for unpriced actions), the Contractor 
shall submit a Certificate of Current Cost or Pricing Data, as prescribed by FAR 15^06-2. 

(3) In submitting cost or pricing data, the offeror grants the Contracting Officer or an authorized representative 
the right to examine, at any time before award, books, records, documents, or other directly pertinent records in 
accordance with the provisions of 52.215-2. 

(End of clause) 

Alternate I (DATE). As prescribed in 15308(m), substitute the following paragraph (b)(1) for paragraph (b)(1) of 
the basic clause. 

(b) (1) The Conu-actor shall submit cost or pricing data and supporting attachments prepared in the following format: 
Alternate U (DATE). As prescribed in 15.508(m), add the following paragraph (c) to the basic clause: 

(c) When the proposal is submitted, also submit one copy each to: (1) the Administrative Contracting Officer, and 
(2) the Contract Auditor. 

Alternate HI (DATE). As prescribed in 15.508(m), add the following paragraph (c) to the basic clause (if Alternate H 
is also used, redesignate as paragraph (d)): 

(c) Submit the cost portion of die proposal via the following electronic media: [Insert media format] 
Alternate IV (DATE). As prescribed in 15.508(m), replace the text of the basic clause with the following: 

(a) Submission of cost or pricing data is not required. 

(b) Provide information described below: [Insert description of die information and die format that are required, 
including access to records necessary to permit an adequate evaluation of tfie proposed price in accordance with 
15^03-3.] 
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PART S3 -FORMS 


CODSIA ANAT VSTS 

See CODSIA's comment at FAR 15^03-5. FAR 15.503-6. FAR 52.215-41. and 
FAR 52.215-42. CODSIA is concerned that the proposed rewrite obscures the 
bnght-Iine test which was created as a result of FASA. CODISA supports 
cliimnaUng the Standard Forni 1448 only if it is replaced with clear guidance in 
FAR Subpart 153 and the solicitation provision at FAR 52.215-41 and contract 
clause at FAR 52.215-42. TTjis is a high-risk cong^m to industry. 
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PART 99 - COST ACCOUNTING STANDARDS 

concern wTth rW^^^ " " opportunities to continue exp«ii„g irs 

GovemmTnV'c I ^ 'mpleinent necessary reforms and to coordinate its activities with the 

FArTsTcS Kd^^^^^^^ ""^''''^ r ^ Council to not i^^pSmcnt the 

T^^^r^ 15.504.1(d) on cost reahsm unless and unUl the CAS Board has exempted at 48 CHI 9903 201 
l(b)(I5) for firm fixed pnce contracts that do not involve the submission of certified o^tTr pric!ngdar 
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DIRECTOR 

DEFENSE ACQUISITION REGULATIONS COUNCIL 

/^f^AR SECRETARIAT 

SUBJECT: PAR Cas« 95-029, Part 15 Rewrite; Contracting 

by Negotiation and Competitive Range 
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OFFICE OF THE UNDER SECRETARY OF DEFENSE 


3000 DEFENSE PENTAGON 
WASHINGTON DC 20301-3000 


July 14, 199? 



ACQUISITION AND 
TECHNOLOGY 


DP/CPF 


General Services Administration 
FAR Secretariat (VRS) 
1800 F Street. NW 
Room 4035 

Washington, DC 20405 
Subject; FAR Case 95-029 


Dear sir: 

We have reviewed the proposed rule published in the May 14, 1997, 
Federal Register; our comments are attached. 


Carol F. Covey ^ 
Deputy Director of Defense Procurement 
(Cost, Pricing, & Finance) 
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GROUP A CQMMEMTS 

1. FAR 15.209(b), prescription for 52.215-2, Audit and Records- 
Negotiation. Add ''For commercial items exempted under 15.503-1" to 
the list of contracts excepted from incorporating 52.21S-2 in 
solicitations and contracts. Authority for Comptroller General 
examination of records for commercial items ia covered in clause 
52.212-5i Contract Terms and Conditions Required to Implement Statutes 
or Executive Orders-Commercial Items. 

2. 15.405 (a) (1) . Delete the first parenthetical reference 'Mbut see 
15.504-1 (d) (3) This paragraph begins by stating that for firm- 
fixed-price or fixed-price with economic price adjustment contracts, 
competition normally establishes price reasonableness and that 
comparison of the proposed prices will usually satisfy the requirement 
to perform a price analysis. The parenthetical reference is 
inappropriate because it refers to a totally different subject — cost 
realism analysis — which is actually discussed at the end of this 
same paragraph/ where another parenthetical reference to 15.504- 

1 (d) (3) is provided. 
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GROUP B COMMENTS 

3 15^501, definition of cost or pricing data. Delete the final 
sentence of the definition. It incorrectly states that cost or 
pricing data may include parametric estimates of elements of cost or 
price, from appropriate validated calibrated parametric models - 
Parametric estimates are estimates, they are not cost or pricing data. 
The data which is included in parametric models is cost or pricing 
data. However, it is not necessary to expand the definition of cost 
or pricing data to refer to the data supporting parametric estimates. 
The change made to 15.504-I(c) (2) (i) (C) is sufficient. 

4. 15.503-3 (a) (1) . This paragraph seems to conflict with 
15.502(a)(2). It states that the contracting officer should obtain 
information from the offeror to the extent necessary to determine 
price reasonableness. IS. 502(a) (2) establishes an order of preference 
for obtaining information other than cost or pricing data; rely first 
on information available within the government, second on information 
obtained from sources other than the offeror, and, if necessary, on 
information obtained from the offeror. 

5. 15.503-3(a) (3) . Delete from the last sentence the phrase *^in 
accordance with 15.506-2," While 15.506-2 discusses the requirement 
for certifying cost or pricing data, it does not mention the topic of 
not requiring certification of contractor provided information other 
than cost or pricing data. Thus no helpful information is provided by 
the cross reference, and it should be deleted. 

6. 15.503-4 (a) (1) (ii) . Revise the parenthetical reference from *Mbut 
see waivers at 15 . 503-1 (b) (4) ) " to ^Mbut see waivers at 15.503- 
1(c)(4)).'' 15.503-1 (b) (4) provides no useful information; it simply 
states that a contracting officer shall not require submission of cost 
or pricing data when a waiver has been granted. 15.503-1(0 (4) 
provides pertinent information: that granting a waiver to a prime 
contractor or higher-tier subcontractor does not waive the requirement 
for lower-tier subcontractors. 

7. 15.503-4 (c). Revise the final reference in the paragraph from ''in 
accordance with 15.506-2" to '^in accordance with 15.506-2(e) ." The 
15.506-2 (e) reference more precisely addresses the topic discussed in 
this 15.503-4(0. 

8. 15.504-1 (a) (3) . In the second sentence, replace the word '"shall" 
with '"should." Current policy is that a contracting officer should 
perform a price analysis even though a cost analysis is performed. 

9. 15.504-1 (a) (7) . Because of the way the Federal Acquisition 
Institute (FAl) has listed the 5 resource guides on the Internet, we 
recommend the following changes to coincide with FAX'S reference. In 
one place, FAX refers to the resource guides not by title, but by 
volume number, and the order of the volume titles does not match the 
FAR coverage. 
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The Air Force Institute of Technology (AFIT) and the Federal 
Acquisition Institute (FAI) jointly prepared a oorioo of 
f IVQ doslc rof^ronCQQ [five volume set of Contract Pricing 
Resource Guides] to guide pricing and negotiation personnel. 
The five desk geforonooo [guides] are: [I -] Price 
Analysis-r(;] B e st AnalyaiOi [II -] Quantitative Techniques 
for Contract Pricing-rt; III - Cost Analysis; IV -] Advanced 
Issues in Contract Pricing7-[;1 and [v -] Federal Contract 
Negotiation Techniques. The[se] references provide detailed 
discussion and examples applying pricing policies to pricing 
problems. They are to be used for instruction and 
professional guidance. However, they are not directive and 
should be considered' informational only. Copies of the dcole 
-references are available on CO-ROM which also contains the 
FAR/ the FTR and various other regulations and training 
materials. The CD-ROM may be purchased by annual 
subscription (updated quarterly) , or individually (reference 
•'List ID GSAFF/' Stock No. 722-009-0000-2). The individual 
CD-ROMS or subscription to the CD-ROM may be purchased from 
the Superintendent of Documents, U.S. Government Printing 
Office, by telephone (202) 512-1800 or facsimile (202) 512- 
2550, or by mail order from the Superintendent of Documents, 
P.O, Box 371954, Pittsburgh, PA 15250-7954. Free copies of 
the 4esk references are available on the World wide Web, 
Internet address: http://www.gsa.gOv/staff/v/guides/ 
instructions -htm. 
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182S Xfic diebridge Drive 
Silver Sb ing. MD 20906 


General Services Admioistration 
Fit I Secretariat (VRS) 
liiC OF Street, NW 
Washington, DC 20405 


Dciir Sir or Madam: 

T lis letter is in reference to rtAti ri>«e 9S.029. I would likJ |o submit the following comments. 

I believe the sentence in 15i05 regarding comparative asjujssment of proposals from the 
sl^tember 12, 1996 draft should not have been deleted. I re c ammend adding it back into the 
n^Ie: 


Proposed 15.406(bX2), perhaps the "may" should be "shjj 

Given that in aome circumstances there can be adequate biice competition with only offeror. 


p jiiaps h isinot prudent ito sUte that the government should 
iilisual" cik-cumstwices in lS.503-3(^). 

I recomniend that ijftJ5.406(c) "proposals rated most highjy" be changed to "most highly rated 
p|-oposals.' 


1./ 


iioos 
202 501 mi',» 2 



i recommend that 1 5 j406(c)(1) be changed to state propis al(s). By not having parentheses 
aUiind the 'is," it makes lit seem as if there cannot be one pr6: »osal in the competitive range. 


< inly get additional information m 


61 In discussing past peifonnance evaluation in 15.40S(a)(2 1 
Vft at constitutes contrart performance for determining whex 
fi ante startsito run. 

t irhe language at lS.206(g)isunclearinthreeareas . . * 

a. First, it does 'not state what happens if the soUcitkjion cannot be amended without 

rjs^ealing sehsicive infonnanon. 

b. Second, ther^ is an inconsistency in the language 

sane time i^ivolve a departure from the stated req»^ements 
tUthe established evaluation criteria.. I recommend droppiijj 

c. third, the language presumes that departures wil i 
if « <hapa language should be added to state what should be (j<|ne when the departure is not 
I i Vantageotis. 


the rule should address the issue of 
he three year past performance time 


t ecause a proposal cannot at the 
ajfid be most advantageous according 
the parenthetical, 
ilways be most advantageous. 
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8. : Ji 15.406 perhaps you should add back the language from 
ofciror its standing relative to other ofTorors. 


S. 


\'E.V.. 


Nia' 

I 
I 

I 

I 


.15.201. perhaps the procurement integrity cite should t|« 


nirrent FAR prohibiting telling an 
moved to include all of the gectioa 


;han Tash 
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FAR Secretariat (VRS) 
1 8th &F Streets, NW 
Room 403 S 

Washington, DC 20405 
Attn: FAR Case 95-029 


To the FAR Secretariat: 

The Office of Acquisition Management in the Department of Commerce is pleased to 
submit comments on the proposed rule regarding the Part 15 Rewrite* Contracting by 
Negotiations and Competitive Range Detemiinations. Our recommendations and 
comments on the case relate to the proposed FAR 15,406, Communications with offerors. 
Paragraph (b)(4) states that "Communications with offerors before establishment of the 
competitive range shall address adverse past performance information on which the 
offeror has not previously had an opportunity lo comment." The following arc our 
recommendations related to FAR 15.406(b)(4): 

1 . Change *^shall address** to ""may address/* If this change is not made, then require the 
officials who fill out the past performance evaluation to furnish a copy of their evaluation 
to their contractor (i.e., the offeror), so mandatory discussions of adverse past 
performance information do not encumber the source selection process. 

2. Require the Government to disclose only the information that relates to "negative 
information" (as opposed to infomiation that was not as positive as others) collected 
directly from references/sources (This docs not include information that the Govemrnent 
determines to be negative or less positive than other offerors* information) and whether 
with its use it could determine the outcome of the selection. In other words, if it hadn't 
been used would it have harmed the offeror? 

The following is a summary of discussions which led to the above repommendatidtis. 
This information is provided to support these recommendations. 

(a) In a best value acquisition, it is possible that a past perfomiance reference 
might provide neutral or even positive comments. By themselves, these comments are 
not *'adverse." However, if the nature of these comments relates to a significant 
discriminator in the source selection, then the contmctor could be adversely affected 
relative to more positive comments for other offerors. Does this mean that neutral or 
positive comments must be provided to the offeror for rebuttal once it is evident that they 
have '^adversely'* affected the offeror? Additionally, the a^mments may be positive or 
neutral from the reference's point of view, but be considered negative by the offering 
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agency in light of what is important to the agency. At this point, the agency makes a 
subjective judgement about the comments. Does this mean that we must let the offeror 
know that we think the information is negative even though the reference thought it was 
good or neutral? For those comments that are unquestionably negative by the reference, 
it may be that they are not related to any significant discriminators and do not "adversely- 
affect the best value selection. Do wc have to let the offerors know about that 
information? 

(b) Another concern wc have in this area is related to difTering opinions by 
multiple references on the same contract. It is very possible that a program manager will 
see the performance of a contractor diSerently than the COTR or CO. and all perspectives 
could be correct For instance, it is possible that a contractor gels an award for doing a 
great job on one task but is given less award fee because of problems on other tasks. One 
task order manager will say the contractor is stellar and another may say the contractor is 
a poor performer. How is another agency who is now using this past performance 
information in a source selection to consider the positive and negative information? 
Should there be one position by an agency? 

(c) What responsibility does the Government have for identifying adverse past 
performance information on which the offeror has not previously had an opportunity to 
comment? Theoretically, all the Government contracting activities will have files with 
past performance reporcs that have been signed and seen and rebutted by the contractors. 
However, it is not an ideal world. This means that agency must solicit opinions directly 
from an individual rather than from a pre-existing file* There are really only two ways to 
do this - by survey or interview. With a survey you get a written record of what the 
reference thinks. However, it is through the interviews that the majority of the "real" 
information is obtained. The interview notes are handwritten notes or formally prepared 
notes. Clearly, the interview notes have not been seen by the contractors and they may 
not have seen the surveys cither. Does the Government have a requirement to send these 
survey and interview note.s to the oGTerors if they contain "adverse" information? 

From an operational standpoint* sending copies of survey respon.ses or interview notes to 
contractors would be a burden to the government. Additionally, it could adversely afTect 
the willingness of references to participate candidly. 

(d) h is not always clear on "what** adverse past performance information the 
ofteror has had an opportunity to comment. In practice, evaluators view this to mean that 
if the offeror provided the reference then THAT was considered their opportunity to 
comment. However^ in practice, the offeror generally does not see the past performance 
evaluation thai the reference agency filb out in responding to other agency requests. 
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If you have any questions or wish to discuss the issues further, please contact me or 
Deborah O^Ncill on (202) 482-0202. 

Sincerely, 



fenneth J, Buck, Acting Director for 
Acquisition Management and 
Procurement Executive 
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General Sendees Administratioa 
FAR Secretariat (VRS) 
1 800 F Street. KW. 
Room 4035 

Washington, D C. 20405 

Re: F A'^ 9S^29: Federal Acquisition^K egulation; 

part IS Rewri te ^ Proposed Rule Issued on Mav 14. 1997 

Dear Members of the FAR Coimcil: 

The National Association of Minority Contractors is a trade association that represents the 
interests and concerns of minority contractors nation-wide. We respectfUUy submit these 
comments in response to the proposed rule issued in the federal Register on May 14, 1997 under 
FAR Case 95-029, the Federal Acquisition Regulation (FAR) Part 15 Rewrite. While 
commending the FAR Council for making significant improvements to the federal contracting by 
negotiation process, wc would like to use this opportunity for constructive comments of . 
particular concern to minority contractors. 

I. General Concerns 

NAMC beUeves that the proposed revisions to FAR Part 1 5 will impact significantly on 
minority contractors, and will have major links to: a) FAR Case 95-004, the proposed major mle 
on the 'Hefomi of AfiSrmative Action in Federal Procurement''; b) the pending Small Business 
Administration (SBA) proposed rule on the 8(a) Program and Small Disadvantaged Buanesscs; c) 
the Department of Commerce's (DoC's) ongoing process on 'lenchmarldng" in accordance with 
the U.S. Supreme Court's decision in Adarand v. Pena; and d) to some extent, OST-97-2550, the 
U.S. Department of Transportation's (DoT's) Supplementaiy Notice of Proposed Rulemaking 
(SNPRM) on the Participation by Disadvantaged Business Enteiprise in DOT Programs. 

Over the past several weeks, NAMC has received numerous calls from minority business- 
owners requesting clarification on the links between the FAR Part 15 rewrite and the above- 
mentioned rule- and policy-maknig efiforts. The uncertainty and anxiety expressed by these 
business- owners indicates a disconnect between the FAR Part 15 rewrite process and the 
particular concerns of minorities. In particular, there is an urgent need for stronger links between 
the promulgated rules under the procurement reform process and the ongoing parallel processes 
of affirmative action reform under the Supreme Courtis decision m Adarand v. Pena. While 
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acknowledgitig the committed efforts of the federal government to develop fiiir rules and 
standards under Adarand, our experience with business owners demonstrates deep uncertamQr 
and anxiety over where ihcy stand relative to the fiiture. This uncertainty is confirmed by a simple 
reading of the proposed FAR Fart IS rewrite, and brings into focus the question of regulatoiy 
feimcss. There i<S- for example, only a single reference to the category of *'Small Disadvantaged 
Busines5;es f SDBsY^ m the entire f AR Part 1 S Rewrite- even though the FAR C quticiI has 
concurrently issued FAR Case 97-004. a m a jor nile, which applies new standards for SDB ^ 
procurement opportimities on a ffovemm ent-wide basis. Similarly, only minima! refygnce is madq 
to ^^small business concerns owned and controlled hv .<u>ciany and economically disadvantaged 
individuals.^ 

We suggest, as a general matter of rulemaking policy, that a more concerted effort be 
made to clarify linkages between the FAR Case 95-029 and other rules and policy letters being 
issued by the federal government in accordance with AdarancL Such an effort would do much to 
address the biggest problem &ced by minority-owned businesses - lack of fair access to 
procurement opportunities. It would also do much to defuse concems about potential rale 
conflicts between proposed new FAR Parts 15 and 19. 

Other more specific issues and concems are further outlined below, 
n. Specific Iss uer and Concerns 

A) Contents of W ritten Acqutsirion Plans 

FAR section 7,105 is amended to include the Govenuneni's budget estimates and how 
they were derived as part of the acquisition plan for disclosure to potential bidders. This 
amendment does a lot to assist bidders with a workmg price/cost range for their bid preparation 
process, and would most likely result in stronger bid competition. The amendment fiirther 
provides opportunity for feedback from the private sector prior to the solicitation closing date in 
situations where proposed estimates are significantly out of kilter with market reality. NAMC 
therefore strongly supports this amendment. 

B) M^M-^cp So urce Selection Technique 

A proposed new FAR section 1 5 J 02 outlines the process for ^ulti-step source 
selection/* Tlxls proposed process concems minority businesses greatly because of the actual or 
perceived potential for buik-in bias against SDBs in the first step of source selection. While 
acknowledging that the FAR Council's modifications on past performance evaluation factors and 
subfactors should assist subcontractor SDBs b the multi-step source selection evaluation process, 
NAMC believes that clearer measures should be implemented to avoid potential problems of bias 
against prime SDBs. therefore propose a modification to the language under thc^ propflsed 
new FAR section 15.408^ entitled ^Source S election/* to clearly require the Source Selection 
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Antlioritv f SSA^ to conduct afl proposal a «gg<nients 'Tairlv and without Was." Swch language (of 
some derivatK/ft rhereofi would create an afSnnativ( » , actinnahle duty amotlg ingmhers pf tbe SSA 
to refrain from u^inp tlieir authority to tuif a iVly discriminate against SDBs Of Qt^Qr IggS ^»0T^- 
lya^^iti^il^T tn^irVet p.nrtidpants in the multi-steo source selection proceSi?. Mofc imppit^ntly . 
a rguld help ass..re >anall and minority business - owners of a safemiard agamst unfair trgattq^Un 
the nm1ti-st«r p ^nrc& selection process. 

.C) SnR References under FAB gection 15.103 and Elsewhere ThrQUghout thg 
Iproposed Rule 

Under proposed FAR section 15. 103(b) (4), Oral Presentations, NAMC proposes a 
modification to read as follows (new wording italicized): "The impact on small and small 
disadvantagedhixsmesses." Appropriate modifications in this vein should be made thxougjiout the 
proposed rule to reflect the unique concerns and issues faced by SDBs. Alternatively, an 
overriding definition should be insetted at an appropriate location m the proposed rule (e.g. under 
FAR section 15.00 1) indicating SDBs as a subset of small businesses. (There may be technical 
problems with the latter approach, however, since small busmess and SDB issues are significantly 
distinguished under FAR Case 97-004 and elsewhere in the federal regulations.) This issue may 
fSgv^f* } fiirther exploration prior to FAR Council action, but sh ould ultimately be addresscd-as 
eririeal to the perception b v SDBs of their trg.itment under FAR Part 15. 

D) pfpsolieitation Exchanges with Industry 

The proposed new FAR section 15.201 outlines allowable methods of mteraction between 
interested parties and the Goverament prior to solicitation issuance. We request a modification of 
section 15.20 l(cXl) to read (new wording italicized): "Industty, small business or jiwa// 
disadvantaged business conferences;". This modification would be paiticularly important to 
SDBs as it falls squarely within the Adarand outreach intent outlined in the FAR Council 
proposed rule on afSrmative acUon in FAR Case 97-004. 

E) ffinimum Requirements on RFPs for Competitive Acquisitions 

The proposed new FAR section 15.203(aX4) requires Government requests for proposals 
(RFPs) to describe, at minimum, "Factors and significant subfactors that will be used to evaluate 
the prnpogal " This is a propo sj*! that NAMC supports because it will assist potential bidders in 
fheir self, assessment on a range of pri ce, cost and non-cost issues earlv m the bidding proCQSS. 

F) Evaluatfon Fa ctors and Subfactors-. Applicability Threshold 

Proposed FAR section 15.404(d) requires evaluation &ctOTS and subfactors to be utilised 
on aH source selections for negotiated competitive acquisitions expected to exceed $1,000,000 [as 
of the effective date of the rule]. It also requires evaluation factors and subfactors to be utilized 
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on all source selections for negotiated cooqpetitive acquisitions expected to exceed S 100,000 after 
January 1. 1999. NAMC is strongly opposed to the om lgginn of current FAR .section 
15.60Sn3Vii)fB) which requires agencies to meet or exceed the requiremen t to utilize evaluation 
factors and subfactors on solicitations with an e stimated value m excess of $500.000 issued on or 
after July L 1997. The change is unnecessary, and comes across as an effort to unfairly delay the 
implementation of key evaluation fiictors and subfactors such as past performance. Similar 
concerns apply in all other parts of the proposed rule where this proposed change occurs, 
inchiding FAR section 42. 1502. 

G) Definition of Neutral Past Performance Rating 

Under the proposed new FAR section 15,405(aX2Xiv), the FAR Council requires firms 
lacking any relevant past performance histoiy to receive a 'Neutral'' evaluation for past 
performance. In the interest of Faimess. a neutral rating should be awarded onlv in situations 
where an argument can be made fwit h a preponderance of the evidenced to demonstrate the 
offerin g firm's lack of opporti/nity tCLACj\\\irc a record on relevant past performance. The absence 
of such a requirement would otherwise open the door for abuse by firms who might wish to offset 
their poor record (Ic. below satisfactory rating) on past performance by declaring or requesting a 
neutral rating in relevant evaluation factor or subfactor categories. 

( 1) Example : Firm A, a major prime contractor, has a very poor record on utiliT^ng 
SDB subcontractors on large contracts m aU sectors of the market. To avoid bemg 
rated on SDB utilization as an evaluation factor or subfactor. Firm A might request 
a neutral ratmg under the pretext that it has never had the opportunity to utilize 
SDBs on past contracts. The requirement of a clear statement with evidence 
documenting this lack of opportunity would help avoid the improper award of a 
neutral rating under such a scenario, since this statement would remain on record, 
and could be later accessed for the purposes of re*evaIuation, protest, etc. 

(2) Example 2 : Firm B, a small disadvantaged businesSw has performed poorly on 
meeting Government-mandated environmental objectives on two out of its last 
four contracts. In an effort to qualify fi)r neutral rating on environmental issues, 
Firm B might omit all references in its to environmental obligations under the two 
projects. The requhement of a statement by Firm B documenthig its lack of 
opportunity to perform contracts with required environmental objectives would 
assist in discouraging such an omission, since this statement would remam on 
record^ and could be later accessed for purposes of protest^ impeachment, etc. 

HL Conclusjim 

The above ariB some of the k^ concerns of minority contractors regarding the proposed 
FAR Part 15 Rewrite. As stated earlier, the biggest concerns have to do with how FAR Case 95* 
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029 will ultimately link to other rulemaking efibtts affecting minority contractors. NAMC urges 
the FAR Council to make appropriate modifications to clarify finks between the FAR Part 15 
rewrite and other (ongoing) federal govcnmient rule- and policy-making activities subject to the 
Supreme Court's decision in Adarand We also urge specific modifications in the FAR Part 15 
proposal to correct any misperception of unfairness against, or lack of consideration o£, minority 
contractors in the federal contracting by negotiation process. Thank your for the opportunity to 
submit these comments. FmaHy, we believe that constructive modifications on the issues of 
specific concern (where indicated) would do much to improve the overall proposed rule and its 
&jmess to all busmcsses. 


RespectfiiUy submitted by: 



Samuel A. Carraduxc, Jr. 
Executive Director 


J. Cobbie de Graft 
General Counsel 
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General Services Administration 
FAR Secretariat (VRS) 
1800 F Street, NW 
Room 4035 

Washington, DC 20405 


RE: FAR Case 95-029 "FEDERAL ACQUISITION REGULATION; PART IS 
REWRITE" 

The Small Business Legislative Council (SBLC) is pleased to submit these comments on 
the proposed nile published jointly by the Department of Defense ("DoD'O. the General 
Services Administration ("GSA*") and the National Aeronautics and Space 
Administration ("NAS A'O concerning the combined Phases I and n of the rewrite of 
Federal Acquisition Regulation CTAR") Part 15, This proposed draft of the rule was 
published in the Federal Register on May 14, 1997 (62 F.R. 26640). 

SBLC is a permanent, independent coalition of nearly one hundred trade and professional 
associations that share a common commitment to the future of small business. Our 
members represent the interests of small business in such diverse economic sectors as 
manufacturing, retailing, distribution, professional and technical services, construction, 
transportation, and agriculture. Cur policies are developed through a consensus among 
our membership. Individual associations may express their own views. 

The ability of small business to participate in the $200 billion spent annually by the 
federal government has been identified as apriority issue in 1980, 1986 and 1995 at each 
of the three White House Conference on Small Business. Through the Small Business 
Act of 1953, Congress specifically stated that: *The Government should ensure that a fsJr 
proportion of the total purchases and contracts or subcontracts for property and services 
... be placed with small business enterprises."* Since the enactment of that important 
Iegi.<iIation, the percentage of federal contracts awarded to small business has hovered 
between 20.3% in 1967 to 22.2% in 1979 and 22% in 1995.^ 


' Building the Foundation for a New Century . First Annual Report on Implementation of the 
Recommendations of ihc I99S White House Conference on Small Business (1996) at 18; America^x Small 
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Page ^ 2 Small Buslnesx Legislative Council Comments 
RE: FAR Case 95-029 "Federal Acquisition Regulation Pan IS Re-write" 

The small business community has consistently embraced streamlining the procurement 
process and made specific recommendations in the 1986 Conference reporL The small 
business community has significant concerns when streamlining initiatives vest discretion 
in the contracting officer without appropriate guidelines and internal checkpoints to guard 
against erosion of full and open competition through exclusion of valid proposals for 
vague efficiency purposes and the funneling of contract money on partisixn or personal 
basis. 

The proposed rule seeks to amend the Federal Acquisition Regulation (FAR) by re- 
writing Part 15» Contracting by Negotiation. The proposed rule suggests that this re- write 
is undertaken given the "spirit of the National Performance Review, Federal Acquisition 
Streamlining Act of 1994 (FAS A), and Federal Acquisition Reform Act of 1995/' In this 
regard, tliere is no statutory authority for the initiatives undertaken in this rule. 

INTRODUCTION 

Only a very small portion of the May 14 proposed rule is designed to implement 
provisions of the Federal Acquisition Reform Act, hereafter "FARA" (Public Law 104- 
106). Moreover, there is no documented need for the proposed changes nor any study 
that concludes that these changes will result in the benefits claimed by the Office of 
Federal Procurement Policy. 

At the outset, we would like to commend the FAR Council for addressings in this most 
recent draft of the proposed regulation, a number of small business concerns that were 
raised in comments to the original FAR Part 15 re- write draft of July 31, 1996. 

Yet, we specifically note that while some accommodation was made to our concern that 
efficiency was the driver for the inclusion of exclusion of proposals in the competitive 
range, we maintain that the May 14 proposed rule still is not consistent with FARA. 
Quite simply, rather than write the proposed rule in language tracking the statutory 
language and specific documented intent of Congress, die proposed rule in its various 
three drafts have employed creative, crafty, or contrary language in the regulations to 
enable the practice of full and open competition to be narrowed or unfairly whittled. 

We do not believe that the July 3 1 , 1996, the September 12. 1996 of the May 14, 1 997 
proposed rules are in compliance with FARA, but in fact, attempt to implement via 
regulation a competitive system specifically rejected by Congress. At a minimum, the 
competitive range provisions leave the basic determination of fair competition open to 
such wide discretion by the contracting officer that it will almost certainly at times lead to 
favoritism, improper funneling of contract money, or simply exclusion of valid and 
worthy proposals at the convenience of the officer 


Business Economy: Agenda for Action. Repon to the President, White House Conrcrcncc on Small 
Business (April 1986) at 76. 
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RE: FAR Case 95-029 "Federal Acquisition Regulation Pan 15 Re-write'" 

The balance of the May 14 proposed rule comprises Executive Branch initiative!? to 
rewrite this critical chapter of the federal acquisition process. Several of these initiatives 
make beneficial changes to the federal acquisitions process that we support However, 
these limited number of beneficial changes remain overshadowed by provisions that upset 
the basic tcnete of federal procurement policy. Thus, we do not support many provisions 
of this rule and once again cannot support the implementation of this rule and recommend 
that the rule not be adopted in its present form. In our vicw» the rule is inconsistent with 
FARA» will fundamentally alter the principles that are the foundation of the federal 
procurement system, and will have significant adverse consequences for all business, but 
particularly small businesses, that seek an opportunity to do business under the Federal 
Acquisition Regulations with federal agencies. 

Notwithstanding the assertions of the FAR Council in the Federal Register notice, w e also 
strongly believe that the May 14 rule is a "major rule** under the definitions of the 
Congressional Accountability Act (5 U.S.C, 804)- The refusal to declare any of the three 
versions of the proposed Part 15 rule a "major rule" as mandated by the Small Business 
Regulatory Enforcement Fairness Act (SBREFA") is a blatant anempt by the Office of 
Management and Budget to circumvent the statutory review and approval scheme enacted 
by Congress. Mr* Raines, Director of the Office of Management and Budget, has publicly 
stated that he believes the proposed Part 15 rule is necessary to streamline government 
and balance the federal budget. Therefore, the proposed rule must have an impact of 
$ 100 million of more on the economy and meets the criteria for a major rule. We urge 
the FAR Council to reconsider this important aspect of the rule-making process and urge 
the Office of Information and Regulatory Affairs to declare the proposed rule a major 
rule. 

We appreciate the recognition that this rule is a ••significant regulatory action" pursuant to 
Executive Order 12866. We applaud the determination made by the FAR Council that 
the rule is a •*major rule*' under the Regulatory Flexibility Act and the improvement in the 
flexibility analysis performed on the May 14 rule, 

SBLC believes that, if implemented as published, the proposed rule will lead to the 
following consequences: 

✓ Arbitrary discretion vested in contracting officers enable them to funnel money to 
states or favorite contractors. 

✓ Piecemeal promulgation of regulations makes assessment of the impact of all die 
changes impossible. FAR Part 15 and the FAR regulations arc being issued in 
••pieces*' so the total impact is impossible to assess. 

i/ Arbitrary discretion vested in a contracting officer lowers incentives to increase 
competition, rather it offers an incentive to the contracting officer to decrease 
competition. 
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✓ Moves the locus from the best possible price/quality of service of good to the best 
possible marketing of the contracting officer or the best ^^relationship*' with the 
contracting officer. "Long tem relationships'' desired by Dr. Kelman translate to 
favoritisnt 

✓ The proposed rule upsets the basic tenets of the federal procurement process. 
Therefore it will lead to considerable litigation that would not have otherwise 
occurred and will be counterproductive to the Administration's efforts to reduce 
litigation. 

L MAJOR RULE 

The proposed rule was not declared a "major rule'' as mandated by the Small Business 
Regulatory Enforcement Fairness Act (SBREFA). SBREFA specifically defines a major 
rule as any proposed rule which (I) has an annual impact on the economy of $100 million 
of more, (2) had adverse effects on competition, employment, investment, productivity, 
and innovation, or (3) causes a major increase in costs or prices. Frank Raines, Director 
of the Office of Management and Budget, has specifically stated that the FAR 15 
proposed rule is a necessary step to balancing the federal budget, thus admitting that the 
proposed rule will have a $ 100 million or more impact on the economy. Yet his own 
department, 0MB, refuses to classify it as such. 

SBLC recommends that the Administration should declare the proposed rule a '*maJor 
rule" as mandated by SBREFA. 

2. PORTIONS OF THE MAY 14 PROPOSED RULE ARE NOT 

CONSISTENT WITH FARA 
As we indicated in our previous two comments submitted regarding the July 3 1 and 
September 12 proposed rules, the coverage under the May 14 proposed rule also fails to 
properly implement the two key provisions of FARA affecting competition and the 
competitive range determination. Likewise, the expanded coverage of the proposed rule 
fails to properly implement the statute, undercutting the bedrock procurement principle of 
full and open competition* 

Competitive Range 

(1) The rule allows contracting officers to limit the number of proposals in the 
competitive range to those proposals •*most highly rated." This would enable the 
contracting officer to only allow the top two proposals on the competitive range. 

FARA mandates that the contracting officer can limit '*the number of proposals in the 
competitive range, in accordance with the criteria specified in the solicitation, to the 
greatest number that will permit an efficient competition among the offerors rated most 
highly in accordance with such criteria," The rewrite eliminates the requirement to 
include the ''greatest number** of proposals in its primary definition of the competitive 
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range, by stating that "the contracting officer shall establish a competitive range 
comprised of those proposals most highly rated 

Thus» the contracting officer can always limit the competitive range to as few as two 
proposals because the top two proposals would have the greatest likelihood of award. 
SBLC recommends 15,406 (c) be amended to read as follows: "(1) . . . Based on the 
ratings of each proposal against all evaluation criteria, the contracting officer shall 
establish a compecirive range comprised of all of those proposals most highly rated, 
unless the range is further reduced for purposes of efficiency pursuant to paragraph (c) (2) 
of this section/' 

The use of the word *'air also has the advantage of establishing a ••bright line" test that 
will be easy to apply. The proposed rule does not require a ••bright line" test for 
determining the proposals with the greatest likelihood of award as those within the 
competitive range. Thus, the competitive range for proposals ranked 98, 96, 94, 92, 89, 
72. 70 could be drawn between 94 and 92 or between 92 and 89 rather than between the 
••bright line" of between 89 and 72. 

Efficient Competition Provisions of FAR A 

The proposed rule fails to implement the provisions of "competition" as required by 
FARA. Section 4101 of FARA states, in part, that: 

••The Federal Acquisition Regulation shall ensure that the requirement to obtain 
fiill and open competition is implemented in a manner that is consistent with the 
need to efficiendy fulfill the Government's requirements." 

The statement of the managers accompanying the conference report explains clearly that: 

"This provision [FARA Section 4101] makes no change to the requirement for 
full and open competition of to the definition of full and open competition.** 

The proposed rule states that the ••(2) ... the contracting officer may determine that the 
number of most highly rated proposals that might otherwise be included in the 
competitive range exceeds the number at which an efficient competition can be 
conducted." Thus, instead of the FAR ensuring that the requirement of full and open 
competition is implemented in a manner consistent with the need to efficiently fulfill the 
government's rcquirenicnts, the contracting officer is allowed to select procedures to 
meet this requirement. 

SBLC recommends that 15.406 (c) (2) be amended to ensure that the contracting officer 
considers the greatest number of proposals that might otherwise be included — " 

The FAR should specify the factors to be considered in making efficiency determinations 
for purposes of the elimination of proposals from the competitive range. The FAR should 
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aiKo specify the documentation required when proposals are eliminated for reasons of 
efficiency. SBLC recommends the addition of a definition for "efficient competition" in 

2- lOl. The FAR could also require agencies to first streamline their procurement process^ 
for example, utilizing electronic mechanisms, such as the SB A pilot initiative PRONET. 
Small businesses would be opposed, however, to mandated electronic submissions. 
Agencies should not be able to use lack of advance planning for the procurement to 
justify limiting the number of proposals in the competitive range. Scg FAR 6.30 1 (c). 

As written, the proposed rule works against market forces by eliminating proposals that 
would otherwise be competitive and considered but for "efficiency*' or contracting officer 
discretion. We recognize that the federal workforce is being reduced, and acknowledge 
that the downsizing of the workforce will also impact on the number of acquisition 
personnel available. In light of these reductions, we have previously supported legislation 
and regulations that will simplify the acquisition process, reduce unnecessary work on 
both the government's and contractors' part, and joined with efforts to streamline the 
acquisition process. Many of these actions have already been put into place. 

However, absent any definition or clarification of what is an ^'efficient procurement.'' this 
proposed rule vests unchecked discretion in the contracting officers ability to arbitrarily 
limit the number of proposals in the competitive range based solely on unfair factors, 
such as how the officer feels, how hard he/she wants to work on that procurement, or 
resources available to conduct the procurement (even summer/holiday vacation 
schedules) . 

3- DISCUSSIONS 

The Proposed rule allows veiy flexible discussions with offerors, and a contracting officer 
can treat offerors unequally in discussions. The new proposed rule is significantly worse 
than the previous version.. It is vague and open-ended, without any clear parameters, 
even arbitrary and capricious. SBLC recommends the following: 

(3) All offerors and contractors are entitled to fair treatment Fair treatment 
requires that the members of the acquisition team abide by the solicitation and 
acquisition plan (if any) and comply with applicable laws and regulations in 
dealing with offerors and contractors. All offerors and contractors shall be treated 
fairly and impartially. 

Additionally, in discussions, a contracting officer can disclose that an offer is too high or 
unrealistic based upon their own price analysis or ''other reviews.'* enabling an officer to 
'"suggest" that a lower price might win the award. The offeror can then adjust his price in 
submitting his revised proposal. 

The proposed rule does not retain the current FAR 15.610 (e) (2) prohibition on ""auction 
techniques." We do not believe that the government should be engaged in an "auction" 
when conducting source selections; however* we believe this exclusion was done 
intentionally (particularly in light of the affirmative approval of such ''action techniques" 
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in dealing with the September 6 FARA proposed rule on simplified acquisition 
procedures). SBLC strongly urges the retention of these provisions in the FAR Part 15, 

4. INTERIM PROPOSAL REVISIONS 

The proposed rule does not ensure offerors equal time for interim proposal revisions. 
Although the new draft does require a common cut-off date for B AFC, it docs not require 
equal time for all offerors to make interim proposal revisions. 15.208 allows late interim 
proposals and could undercut fair competition. The contracting officer can talk more to 
one offeror and give him more time to submit a revised proposal. Thus, and officer could 
allow the preferred offeror more time to get his proposal "right*' before requesting B AFO. 

5- COMMUNICATIONS 

Prior to deciding the cortipetitivc range, the contracting officer can take into consideration 
an oral representation that is made in "communications" with offerors whose exclusion 
from of inclusion in the competitive range is uncertain. There is no requirement that the 
contracting officer talk to aU offerors in this range. Thus, a contracting officer could talk 
to one or a few and decide not to talk to the others similarly situated, thus precluding fair 
competition among these offerors. 

SBLC recommends that the FAR require the contracting officer to hold communications 
with all such offerors before making a competitive range determination. 

6. PAST PERFORMANCE 

Proposals may be eliminated from the competitive range based upon factors including 
"past performance." The source of the past performance information does not have to be 
revealed. Thus* proposals could be eliminated by someone holding a "grudge" or by 
another competitor, and the blackmarked company would not be able to defend itself or 
rebut the allegations* 

SBLC recommends the full disclosure to the offeror of all past performance 
considerations, including the percentage of weight given to considerations, including the 
percentage of weight given to the information , the sources, and a clear statement of what 
can be considered. The offeror shall be allowed to respond to any pa^t performance 
information relied upon by the contracting officer or used to rank the offeror. The 
contracting officer should be prohibited from using any past performance information 
unless such information has been fully disclosed to the offeror and the offeror has had an 
opportunity to respond or comment upon such information. 

Use of Past Performance 

SBLC is concerned that offerors may be eliminated from the competitive range based on 
an adverse "'past performance" record that they are unaware of or have not been given the 
opportunity to comment on as required by FAR 42.1503. 
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To date, the contracting officers' use of past performance to eliminate offerors from the 
competitive range has raised the number of past performance protests to the Comptroller 
General to an estimated 100 per year» largely as a result of a lack of definitive regulatory 
direction to the contracting officer on the limitations of the use of past performance in the 
source selection process. 

There has been considerable controversy about OFPP's efforts to circumvent the SBA*s 
responsibilities under the Certificate of Competency Act» where offerors are small 
businesses. 

Past performance has always been a responsibility factor to be considered by a 
contracting officer in making the requisite "affirmative" determination of responsibility. 
Under the regulations, anything short of an affirmative determination is a non- 
responsibility determination, and the offeror is not eligible for that award. There are no 
degrees of responsibility pennitted under the regulations. While it is allowable to rank 
offerors based on their present technical capabilities, past performance is permissible in 
considering an award except where a small business is involved. Then, the statute and 
regulations require that all responsibility factors be referred by the contracting officer to 
SB A for a binding determination. The contracting officer cannot make or proceed with 
an award until SBA has acted. The Comptroller General's decisions support this process. 

If the contracting officers follow the proposed regulations, the specificity issue may be 
resolved and would have the support of SBLC. In two sections of the proposed 
regulations 15.403 (b) (4) and 15.505 (e) and (f), "all factors and significant subfactors 
that will affect contract award and their relative importance shall be stated clearly in the 
solicitation," 10 U.S.C 2305 (a) (2) (A) (1) and 41 U.S.C. 253a (b) (1) (A), See: Sec. 
15.404(f): 

(f) The solicitation shall also state, at a minimum, whether all evaluation factors 
other than cost or price, when combined, are- 

(1) Significantly more important than cost or price; 

(2) Approximately equal to cost or price; or 

(3) Significantly less important than cost or price (10 U.S.C. 2305 (a) (3) 
(A) (iii) and 41 U.S.C. 253a (c) (I) (C) ). 

The current proposed regulations provide that prior to establishing the competitive range, 
communications may be held with those offerors whose exclusion from» or inclusion in, 
the competitive range is uncertain (15.406 (b) (1)) and "may" address "information 
relating to relevant past performance." SBLC recommends this provision be amended to 
say "shall address any past performance information that may be used or relied upon by 
the contracting officer in determining if the offeror will be included in the competitive 
range." 
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N^yice of Pay ^ perfonnance 

AS presently drafted, the contracting officer is not required to advise the offeror of 
adverse past performance information during the selection process. FAR Subpart 42. 15 
Contractor Performance Information requires contracting officer evaluation reports on 
every contract in excess of $1 million, with copies of the agency's evaluation, be ^ 
provided to the contractor "as soon as practicable after completion of the evaluation. 
Contractors have a minimum of thirty (30) days to submit comments, rebutting statements 
or additional information. Agencies shall provide for a review at a level above the 
contracting officer to consider the offeror's disagreements. The offeror's commenK are 
required to be made part of the contract file. However, SBLC U concerned that the report 
could include bia.sed and/or adverse or Incomplete information that the contractor is 
unaware of and that could, at a later date, result in the offeror being eliminated from fte 
competitive range without the offeror having had the opportunity to correct or contest 
such adverse or incomplete information. 

SBLC is still concerned about the offeror not being aware of adverse pajit perfonnance 
information. ^ , pr-T'TT^V ^^" r""' Pv^i'n^^tiQn-Past Performance Evaluation 

provides that the "Government shaU consider the (FAR 42.1503) information as well as 
infonnation obtained from any other source when evaluating the offeror's past 
performance (adding] the contracting officer shall determine the relevancy of similar past 
performance information." 15.405 (a) (2) (ii) (emphasis added). If the contracting 
officers follow these source selection procedures, the ComptroUer General will have 
better guidance in reviewing protests involving past performance. 

Because of this justified concern. SBLC strongly recommends that in the source selection 
process, the contracting officer be denied the use of any adverse past performance 
infontiaiion that the offeror of bidder is not aware of or has not been given an opportunity 
to comment on. In those instances, the adverse infonnation cannot be used for any 
purpose until the offeror has had a reasonable opportunity to provide all comments. This 
would apply to all acquisitions below or above $1,000,000. 

SBLC remains concerned that the FARs also currenUy provide that the identity of the 
Government (and other) sources of past performance information is not to be revealed. 

SBLC believes strongly that without regulatory checks, the adverse past performance 
infonnation that the contractor is unaware of and has not been given the opportunity to 
refute is completely unacceptable. The Office of Federal Procurement Policy (OFPP) 
Administrator's responsibility is "to provide guidance that include standards for 
evaluating past perforaiance ... and other relevant perfonnance factors that facilitate 
consistent and fair evaluation b v all executive agencies." 41 U.S.C. 405 (j) (1) (A) 
(emphasis added) 

With regard to past perfonnance. the drafters of the proposed regulations have failed to 
meet the prior standard of defining the contracting officers' authorities and accountability. 
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authorizes the contracting officer to specify the required "format*' for an offeror's 
response to a solicitation. Paragraph FAR 15.205(a) (issuing solicitations) limits the 
statutory right of a small business to be furnished a copy of any solicitation to those 
solicitations issue through ''other than electronic contracting methods/* 

Given the failure of the procuring agencies to effectively implement the uniform Federal 
Acquisition Computer Network (FACNET) System and the growing proliferation of non- 
uniform procurement bulletin boards, SBLC strongly recommends that paragraph 
15.204(a) be modified to explicitly reserve the right of a small business offeror to obtain a 
solicitation and submit a proposal in a paper format The buying agency is more likely to 
have ready access to the necessary computer hardware and software to print any needed 
copies of ar. electronic solicitation and could easily scan any sn[iall business paper-based 
offer into electronic formal, 

CONCLUSION 

Based upon the above comments, the proposed rule should be revised as discussed and 
recommended. We appreciate the changes made to date to the FAR 15 rewrite and the 
careful consideration the FAR Council has given to our concerns. We believe the 
proposed recommendations, if implemented, would enhance the proposed rule in such a 
manner as to ensure the integrity of the federal procurement process, the involvement of 
small business in the competition for federal contracts, and will result in a streamlined 
procurement system. We emphasize, however, that our concerns go the core tenets of the 
procurement process and that, absent the changes recommended, the proposed rule would 
immediately and detrimentally alter the certainty and integrity of government 
procurement. 

For these reasons, the proposed rule must be revised to conform to the minimal FARA 
changes that were enacted, to minimize diversion from the current FAR unless there is 
justification for doing so, to ensure the supremacy of the FAR as the uniform guiding 
rules of the federal procurement process, and to preserve full and open competition for 
government contracts. We also recommend that the FAR Council urge OMR to declare 
the proposed rale a major rule under 5 U*S.C. Section 804 and publish a notice to that 
effect in the Federal Reeister. 

Thank you for your consideration of these views. 



Brian T.Wlla|ch 

Chairman, Procurement Committee 
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July 14, 1997 

General Services Administration 
FAR Secretariat (VRS) 
1 800 F Street, NW 
Room 403S 

Washington, DC 20405 


RE: FAR Case 95-029 "FEDERAL ACQUISmON REGULATION; PART 15 
REWRITE" 

The American Subcontractors Association (ASA) is pleased to submit these comments on 
the proposed rule published jointly by the Department of Defense ("DoD"), the General 
Services Administration ("GSA") and the National Aeronautics and Space 
Administration ("NASA") concerning the combined Phases I and n of the rewrite of 
Federal Acquisition Regulation ("FAR") Part 15. This proposed draft of the nile was 
published in the Federal Register on May 14, 1997 (62 RR. 26640). 

ASA is a national trade association with a membership of over 6,000 specialty trade 
contractors. A majority of our members are small companies, engaged in the construction 
trades. 

The proposed rule seeks to amend the Federal Acquisition Regulation (FAR) by re- 
writing Part 15. Contracting by Negotiation. The proposed rule suggests that this re-writc 
is undertaken given the "spirit of the National Performance Review, Federal Acquisition 
Streamlining Act of 1994 (FASA), and Federal Acquisition Reform Act of 1995." In this 
regard, there is no statutory authority for the initiatives undertaken in this rule. ASA 
believes that FAR Part 15 will only be used sparingly for procurement of construction and 
currently this section of the FAR does not apply to most construction procurement 
activities. However, the intertwining nature of the FAR regulations leads ASA to 
comment on several aspects of the proposed regulation, and to reinforce our position tbst 
federal procurement should be full and open. 

ASA has consistently embraced streamlining the procurement process and has made 
specific recommendations throughout the regulatoiy process . Yet, ASA has significant 
concerns when streamlining initiatives vest discretion in the contracting officer without 
appropriate guidelines and internal checkpoints to guard against erosion of full and open 
competition tlirough exclusion of valid proposals for vague efficiency purposes and Ac 
funneling of contractmoney on partisan or personal basis. 

AMERICAN SUBCONTRACrrORS ASSOCIATION, INC. 

HXM Duke Strcei. Alexandria, VA 223 14-3S88 BU lo 

Phone: (703) 684-3450 Fax: (703) 836-34«2 *■ * ^ 

o-mallT ASAQfriotflft juijiaiin _. 
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the basic tenets of federal procurement policy. Thus, wc do not support many provisions 
of this rule and once again cannot support the implementation of this rule and recommend 
that the rule not be adopted in its present form. In our view, the rule is inconsistent with 
FARA, will fundamentally alter the principles thai are the foundation of the federal 
procurement system, and will have significant adverse consequences for all business, but 
particularly small businesses, that seek an opportunity to do business under the Federal 
Acquisition Regulations with federal agencies. 

Wc appreciate the recognition that this rule is a "significant regulatory action" pursuant to 
Executive Order 12866. We applaud the determination made by the FAR Council that 
the rule is a "major rule'' under the Regulatory Flexibility Act and the improvement in the 
flexibility analysis performed on the May 14 rule. 

ASA believes that, if implemented as published, the proposed rule will lead to the 
following consequences: 

✓ Arbitrary discretion vested in contracting officers enable them to funnel money to 
states or favorite contractors* 

✓ Piecemeal promulgation of regulations makes assessment of the impact of all the 
changes impossible. FAR Part 15 and the FAR regulations arc being issued in 
••pieces" so the total impact is impossible to assess* 

✓ Arbitrary discretion vested in a contracting officer lowers incentives to increase 
competition, rather it offers an incentive to the contracting officer to decrease 
competition. 

✓ Moves the locus from the best possible price/quality of service of good to the best 
possible marketing of the contracting officer or the best "relationship" with the 
contracting officer. "Long term relationships" desired by Dr, Kelman translate to 
favoritism. 

✓ The proposed rule upsets the basic tenets of the federal procurement process. 
Therefore it will lead to considerable litigation that would not have otherwise 
occurred and will be counterproductive to the Administradon's efforts to reduce 
litigation. 

1. MAJOR RULE 

The proposed rale was not declared a "major rule" as mandated by the Small Business 
Regulatory Enforcement Fairness Act (SBREFA). SBREFA specifically defines a major 
rule as any proposed rule which (1) has an annual impact on the economy of $100 million 
of more, (2) had adverse effects on competidon, employment, investment, productivity, 
and innovation, or (3) causes a major increase in costs or prices. Frank Raines, Director 
of the Office of Management and Budget, has specifically stated that the FAR 15 
proposed rule is a necessary step to balancing the federal budget, thus admitting that the 
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proposjed nile will have a $100 million or more impact on the economy. Yet his own 
department. 0MB, refuses to classify it as such. 

ASA recommends that the Administration should declare the proposed rule a "major 
rule" as mandated by SBREFA. 

2. COMPETITIVE RANGE 

ASA has some concerns regarding the language used to implement the government's 
intent regarding competitive range determination. In particular, ASA is concerned with 
the language of the proposed mle, which allows contracting officers to "establish a 
competitive range comprised of those proposals most highly rated, unless the range is 
further reduced for purposes of efficiency." and limits the competitive range to only those 
proposals that have the greatest likelihood of receiving award. The government has given 
itself the ability to narrow the number of offerors, but has no responsibility to explain 
how the decision was made. 

As the proposed rule cuaently stands, government procurement officials will likely 
decide how many offers to include in the "greatest likelihood" test based on efficiency. 
ASA strongly believes that the government should not sacrifice competition solely for the 
sake of administrative efficiency. 

There is a considerable advantage to the government and to taxpayers in assuring that 
competitive procurements arc used under all but the most extenuating circumstances. To 
minimize the potential for abuse of this discretion, ASA recommends that contracting 
officers provide substantial additional, written justification m instances when they 
propose to go forward with fewer than three offers. In addition, without such a safety 
mechanism, potential new entrants into the federal marketplace may be denied 
opportunities to participate, which is clearly contrary to the intent of the Rewrite. 

3. DISCUSSIONS 

The Proposed rule allows very flexible discussions with offerors, and a contracting officer 
can treat offerors unequally in discussions. The new proposed rule is significandy worse 
than the previous version.. It is vague and open-ended, without any clear parameters, 
even arbitrary and capricious. AS A recommends the following: 

(3) All offerors and contractors are entitled to fair treatment Fair treatment 
requires that the members of tlie acquisition team abide by the solicitation and 
acquisition plan (if any) and con^ly with applicable laws and regulations in 
dealing with offerors and contractors. All offerors and contractors shall be treated 
fairly and impartially. 

Additionally, in discussions, a contracting officer can disclose that an offer is too high or 
unrealistic based upon their own price analysis or "other reviews," enabling an officer to 
"suggest" that a lower price might win the award. The offeror can then adjust his price in 
submitting his revised proposal. 
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The proposed rule does not retain the current FAR 15.610 (e) (2) prohibition on "auction 
techniques." We do not believe that the government should be engaged in an "auction" 
when conducting source selections; however, we believe this exclusion was done 
intentionally (particularly in light of the affinnaiive approval of such ''action techniques" 
in dealing with the September 6 FARA proposed rule on simplified acquisition 
procedures)- ASA strongly urges the retention of these provisions in the FAR Part 15. 

4. INTERIM PROPOSAL REVISIONS 

The proposed rule does not ensure offerors equal dme for interim proposal revisions. 
Although the new draft does require a common cut-off date for BAFO. it docs not require 
equal time for ail offerors to make interim proposal revisions. 15.208 allows late interim 
proposals and could undercut fair competition. The contracting officer can talk more to 
one offeror and give him more time to submit a revised proposal. Thus, and officer could 
allow the preferred offeror more time to get his proposal "right" before requesting B AFO. 

If solicitation requirements change, ASA believes that offerors should have the option to 
submit a revised proposal providing that all offerors are given that ability. The 
opportunity to submit a revised proposal is critical to an offeror's ability to make the best 
offer possible to the government Accordingly, ASA strongly believes that offerors 
should have the discretion to submit revised proposals based on new information, such as 
changing market conditions, new ideas, or information received from the government 
during the course of negotiations. On the other hand, ASA recognizes that the 
government does not want to be inundated with unsolicited proposal revisions. Thus, 
ASA recommends that revision due dates be established by the contracting officer in 
advance so that offerors can reasonably combine all intended revisions into a single 
proposal. 

ASA also urges the Rewrite Committee not to consider permitting the government to 
accept late proposals regardless of the reason for the tardiness under FAR 15.208. This is 
not currently part of the sealed bid process, which is the current preferred mctliod for the 
acquisition of construction services. As a matter of fairness and administrative 
efficiency, allowing the government to accept late proposals (where tardiness is 
attributable to the offer) will likely result in discord among offerors and disputes that can 
be prevented by establishing a submission deadline. ASA believes that these drawbacks 
will outweigh the benefits to the government in being able to evaluate a few late 
proposals that it would otherwise be required to reject. ASA recommends that FAR 
1 5.208 be amended so that the contracting officer will not accept laic proposals unless it 
is established that the tardiness is the result of government mishandling or fault 

5. COMMUNICATIONS 

Prior to deciding the competitive range, the contracting officer can take into consideration 
an oral representation that is made hi "communications" with offerors whose exclusion 
from of inclusion in the competitive range is uncertain. There is no requirement that the 
contracting officer talk to all offerors in this range. Thus, a contracting officer could talk 
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to one or a few and decide not to talk to the others similarly situated, thus precluding fair 
competition among these offerors. 

ASA recommends that the FAR require the contracting officer to hold communications 
with all such offerors before making a competitive range determination. 

6. PAST PERFORMANCE 

Proposals may be eliminated from the competitive range based upon factors including 
"past performance." The source of the past performance information does not have to be 
revealed. Thus, proposals could be eliminated by someone holding a "grudge" or by 
another competitor, and the blackmaiked company would not be able to defend itself or 
rebut the allegations. 

ASA recommends the full disclosure to the offeror of all past performance 
considerations, including the percentage of weight given to considerations, including the 
percentage of weight given to the information , the sources, and a clear statement of what 
can be considered. The offeror shall be allowed to rejjpond to any past performance 
information relied upon by the contracting officer or used to rank the offeror. The 
contracting officer should be prohibited from using any jpast performance information 
unless such information has been fully disclosed to the offeror and the offeror has had an 
opportunity to respond or comment upon such information. 

Use of Past Performance 

ASA is concerned that offerors may be eliminated from the competitive range based on 
an adverse "past performance" record that they are unaware of or have not been given the 
opportunity to comment on as required by FAR 42.1503. 

To date, the contracting officers' use of past performance to eliminate offerors from the 
competitive range has raised the number of past performance protests to the Comptroller 
General to an estimated 100 per year, largely as a result of a lack of definitive regulatory 
direction to the contracting officer on the limitations of the use of past performance in the 
source selection process. 

There has been considerable controversy about OFPP's efforts to circumvent the SBA's 
responsibilities under the Certificate of Competency Act, where offerors are small 
businesses. 

Past performance has always been a responsibility factor to be considered by a 
contracting officer in making ihc requisite "affirmative" determination of responsibility. 
Under the regulations, anything short of an affirmative determination is a non- 
responsibility determination, and the offeror is not eligible for that award. There are no 
degrees of responsibility permitted under the regulations. While it is allowable to rank 
offerors based on their present technical capabilities, past performance is permisssible in 
considering an award except where a small business is involved. Then, the statute and 
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regulations require that all responsibility factors be referred by the contracting officer to 
SBA for a binding determination. The contracting officer cannot make or proceed with 
an award until SBA has acted. The Comptroller General's decisions support thi.s process. 

If the contracting officers follow the proposed regulations, the specificity issue may be 
resolved and would have the support of ASA. In two secdons of the proposed regulations 

15.403 (b) (4) and 15.505 (e) and (f). "all factors and significant subfactqrs that will 
affect contract award and their relative Importance shall be stated clearly in the 
solicitation." 10 U.S.C. 2305 (a) (2) (A) (I) and 41 U.S.C. 253a (b) (1) (A), Sec: Sec. 

15.404 (f) : 

(0 The solicitation shall also state, at a minimunu whedier all evaluation factors 
other than cost or price, when combined, are- 

( 1) Significantly more important than cost or price; 

(2) Approximately equal to cost or price; or 

(3) Significantly less important flian cost or price (10 U.S.C. 2305 (a) (3) 
(A) (iii) and 41 US.C. 253a (c) (1) (C) ). 

The current proposed regulations provide that prior to establishing the competitive range, 
communications may be held with those offerors who.se exclusion from, or inclusion in, 
the competitive range is uncertain (15.406 (b) (1)) and "may" address "information 
relating to relevant past performance.** ASA recommends this provision be amended to 
say "shall address any past performance information that may be used or relied upon by 
the contracting officer in determining if the offeror will be included in the competitive 
range." 

Notice of Past Performance 

As presently drafted, the contracting officer is not required to advise the offeror of 
adverse past performance information during the selection process. FAR Subpart 42. 15 
Contractor Performance Information requires contracting officer evaluation reports on 
every contract in excess of $1 million, witii copies of the agency's evaluation, be 
provided to the contractor "as soon as practicable after completion of the evaluation.^ 
Contractors have a minimum of thirty (30) days to submit comments, rebutting statements 
or additional information. Agencies shall provide for a review at a level above the 
contracting officer to consider the offerors disagreements. The offeror^s conmients are 
required to be made part of the contract file. However, ASA is concerned that the report 
could include biased and/or adverse or incomplete information that the conuractor is 
unaware of and that could, at a later date, result in the offeror being eliminated from the 
competitive range without the offeror having had the opportunity to correct or contest 
such adverse or incomplete information. 

ASA is still concerned about the offeror not being aware of adverse past performance 
information. As presentiy drafted. Proposal Evaluation-Past Performance Evaluation 
provides that the "Government shall consider the (FAR 42.1503) information as well as 
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information obtained from any other source when evaluating the offeror's past 
perfonnance, [adding] the contracting officer shall determine the relevancy o f similar past 
performance information.*' 15.405 (a) (2) (ii) (emphasis added). If the contracting 
officers follow these source selection procedures, the Comptroller General will have 
better guidance in reviewing protests involving past performance. 

Because of this justified concern, ASA strongly recommends that in the source selection 
process, the contracting officer be denied the use of any adverse past performance 
information that the offeror of bidder is not aware of or has not been given an opportunity 
to comment on. In those instances, the adverse information cannot be used for any 
purpose until the offeror has had a reasonable opportunity to provide all comments. This 
would apply to all acquisitions below or above $1,000,000. 

ASA remains concerned that the FARs also currently provide that the identity of the 
Government (and other) sources of past performance information is not to be revealed. 

ASA believes strongly that without regulatory checks, the adverse past performance 
information that the contractor is unaware of and has not been given the opportunity to 
refute is completely unacceptable. The Office of Federal Procurement Policy (OFPP) 
Administrator's responsibility is "to provide guidance that include standards for 
evaluating past performance ... and other relevant performance factors that facilitate 
consistent and fair evaluation b v all executive agencies." 41 U.S.C. 405 (j) (I) (A) 
(emphasis added) 

With regard to past performance, the drafters of the proposed regulations have failed to 
meet the prior standard of defining the contracting officers' authorities and accountability. 
The proposed use of past performance criteria which are largely subjective will only lead 
to confusion and uncertainty that is already adversely affecting small business 
Congreiisionally - mandated maximum participation in order to receive a "fair share'' of 
the procurement dollars. 

7. MULTI-STEP SOURCE SELECTION 

The multi-step source selection process in the proposed rule is a regulatory attempt to 
impose a mandatory downselecL This was specifically rejected by the conferees in 
FARA. ASA supports the use of the advisory down select process, and opposes the 
mandatory down select process. 

Section 15.202 provides the advisory downselect and should be the only provision for the 
multi- step source selection for competitive range determinations. ASA further 
recommends that the government advise all offerors regarding their relative ranking in the 
procurement. The advisory downselect process puts the decision on whether to proceed 
with competition for the award squarely in the hands of the business, which is in the best 
position to determine its capabilities to compete for that contract. Revealing the offerors' 
ranking - a process already in place in New York state - would clearly help offerors 
decide whether to proceed in the competition. 
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When the government lakes the step to provide a clear statement of its need (which is not 
an essential element of this rule or of the existing FAR) and the key evaluation criteria 
that it will use in making its award decisions, as well as notifies offerors of their ranking, 
we believe that interested offerors will make the most of the information by competing 
only where they believe they have a reasonable chance of success, or where they are 
willing to invest their own resources. 

Furthermore, to ensure that multi-phase acquisitions arc not viewed as an independent 
means of conducting a procurement, it is essential that any use of a multi-phase 
acquisition be tied to evaluation criteria (by a reference to 15.404), competition 
requirements, and other source selection provision in FAR 15. 

8. CHARGES FOR SOLICITATION SETS 

Section 15.205 allows agencies to charge for solicitation sets. The Small Business Act 
specifically limits those charges to the cost of duplication. ASA recommends that this fee 
should be specifically staled in Section 15.205. 

9. PARTICIPATION THROUGH ELECTRONIC CONTRACTLNG 
Proposed FAR 15.203 (c) permits the contracting officer to issue Request for Proposal 
(RFPs) and receive offerors' proposals (and modifications and revisions to such 
proposals) using electronic commerce. FAR Pait 15 does not contain any explicit 
requirement that offerors can be required to use electronic commerce methods, if the 
contracting officer selects electronic commerce as the preferred method of issuing the 
solicitation and receiving responses. ASA is concerned, however, that tow provisions in 
the proposed rule strongly imply diat ilie offerors may be completed to use electronic 
commerce. Proposed FAR 15.204 -5 Part IV (Representations and Instructions) 
authorizes the contracting officer to specify the required "format" for an offeror's 
response to a solicitation. Paragraph FAR 15.205(a) (issuing solicitations) limits the 
statutory right of a small business to be furnished a copy of any solicitation to those 
solicitations issue through "other than electronic contracting methods." 

Given the failure of the procuring agencies to effectively implement the uniform Federal 
Acquisition Computer Network (FACNET) System and the growing proliferation of non- 
uniform procurement bulletin boards. ASA strongly recommends that paragraph 
1 5.204(a) be modified to explicitly reserve the right of a .small business offeror to obtain a 
solicitation and submit a proposal in a paper format The buying agency is more likely to 
have ready access to the necessary computer hardware and software to print any needed 
copies of an electronic solicitation and could easily scan any small business paper-based 
offer into electronic format 

CONCLUSION 

We appreciate the changes made to date to the FAR 15 rewrite and the careful 
consideration the FAR CouncQ has given to our concerns. We believe the proposed 
recommendations, if implemented, would enhance the proposed rule in such a manner as 
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to ensure the integrity of the federal procurement process, the involvement of small 
business in the competition for federal contracts, and will result in a streamlined 
procurement system. 

Tliere are many innovations in this rule which have been sought by the private sector and 
which we support. However, there are a greater number of harmful changes that will add 
confusion to the acquisition system, create distnist among critical participants, and 
potentially increase protests and litigation as bidders and other interested parties, 
particulariy small business, seek information about their exclusion from the federal 
marketplace. 

Tn'sum, it is our belief that this the bulk of the changes in the proposed rule will lead to an 
acquisition process that will be prone to improvisation and influence peddling, and not to 
one which fosters full and open competition. 

ASA appreciates the opportunity to submit these comments and would be pleased to 
provide additional information thai you may find useful. ASA looks forward to working 
with government representatives to finalize and implement the administration's 
procurement reform initiatives. 

Sincerely, 



(sd*h, CAE 
Director of Government Relations 
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Unilwl Stales D(^{iariiiicnl of Stale 

Vashhififon. IhC, 20;'i20 

Office of the Procurement Executive 
State Annex Number Six, Room 603 

July 14, 1997 


FAR Secretariat (VRS) 
Genera] Services Administration 
Room 4035 
1 800 F Street. N.W. 
Washington, DC 20405 

Dear Sir or Madam: 

In response to the Federal Register notice of May 14, 1997, the following are the 
Department of State's comments on FAR Case 95-029. FAR Part 15 Rewrite: 


1. 


2. 


15.100 - This section states that the coverage that follows is not mandatory, by indicating 
that some, but not all. techniques are included and that they "may" be used. This 
regulation should be limited to required procedures, so as to minimize the size and impact 
of the coverage. FAR 1 . 1 02(d) already articulates a rule that procedures not explicitly 
forbidden by the FAR are permissible, which begs the question of why Part 15 must 
mcludc a host of non-mandatory procedures. Part 15 could be shortened considerably 
and confusion avoided, by limited its scope to required procedures and leaving all othw 
procedures up to the creativity of the Contracting Officer, within established parameters. 

15.101 . This coverage essentially negates the accepted meaning of the term "best value" 
acquisition, in that lowest-priced technically acceptable awards are now considered best 
value. It is suggested that some other tenn be used to convey the intended message (e b 
"most advantageous selection," etc.). 

1 5.101-2 - The term "lowest price technically acceptable" should be changed to "lowest 
pnced acceptable." because the fonner implies that a formal technical evaluation is 
needed, yet it is not required by law. Paragraph (b)(1) is more burdensome than the 
current Part 15 m that it requires agencies to express "acceptability standards for non-cost 
factors." This is not required by law and would impose an adminislTativc burden on 
agencies that do not mandate a formal technical evaluation or Hst detailed technical 
factors in the solicitation. For example, negotiated procedures may be necessaiy to 
discuss price issues, not technical matters, and thus a formal technical evaluation would 
not be needed; however, a more complicated process is mandated by the proposed 
coverage. Also, paragraph (b)(4) states that communications may occur in lowest-priced 
technical acceptable acquisitions; are these prohibited in all other methods of acquisition' 
Highhghtmg this aspect raises more questions than it answers. 
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6. 


15.102 . Paragraph (b) needs clarification in that references to "solicitation" and "first- 
step solicitation are used interchangeably so that it is unclear which step is intended. 

15. 103 - Since oral presentations are peraiitted, but not discussed, in the current Part 15 
we question the need for regulatory coverage on this topic. Many of the procedures * 
imposed are not necessary or raise irrelevant issues (see (b)(4) and (e). for example). 

15.201 - The reference to "products" in paragraph (b) should be replaced with 
"supplies." for consistency with the rest of the FAR. 

7. 15.204-2 - We object to the replacement of the SF-33 with proposed OF-308. as the latter 
form appears to offer no advantage over the fonner. For example, block 15C provides 
mstnictions to offerors regarding remittance address, but this item is deleted from the OF- 
308 and thus requires that Section H of all RFPs contain additional wording on this tooic 
(see proposed FAR 15.204-2(g)). *^ 

8. 1 5.205 - This section should be revised to reflect the current environment in which 
solicitations are normally issued via the Internet rather than in hard copy. 

9. 15.401 - This section creates a confiising and artificial distinction between a deficiency 
and a weakness. These terms should be combmed into a single tem that will accomplish 
the same purpose. 


10. 15.405(a)(2)(iv) - This paragraph should explain how a neutral evaluation should be 
made. For example, if point scores are used, is neutral considered to be 0% of available 
points, 50%, 60%. 70% or some other figure? The proposed wording implies, but does 
not declare, that neutral means "satisfactory." 

11. 1 5.406(b) - We continue to believe that flexibility demands that communications be 
pennitted before establishment of the competitive range. The proposed coverage is 
artificially restrictive and will complicate the acquisition process for contracts where, as 
in private industry, candid commwucation on any topic would be advantageous. 

12. 1 5.604(c) - These instructions are unclear, as using the SF-26 does not require the - 
proposed change specified, and readers of this regulation will feel compelled to scrutinize 
the SF-26 to ensure compliance with these procedures. The first sentence of this 
paragraph should be deleted or clarified. 

13. 15.606 - This section should be revised to reflect the recent changes to the FOlA statute 
regarding unsuccessfiil proposals and contracts that do not incorporate an offeror's 
proposal. 

14. 1 5.609(a) - This paragraph should be clarified to indicate that unilateral signature on the 
SF-26 is acceptable. 
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15. 52.215-1 - This provision should include the wording regarding emergencv office 
closings that appears in 52.215-36. ^"S emergency office 

These changes would require confonning changes to FAR Parts 1. 5. 6, 14. 36. 52, and 53. 


16. 


1 5 502(a) - The guidance in this paragraph is inartfully presented. The numbered 


17. 15.503-4(a)(l) - The second reference should be to 15.503-1 (c)(4). 

1 8. 1 5 504^(c)(4)(i)(B) - This subparagraph should be moved to Part 36. as the "fee" 
referred to is not profit/fee but rather the price of the A/E contract 


19. 


15 504^(d)(] )(i)(B) - This subparagraph should be revised to address labor in general 
rather than just "conversion'' direct labor in manufacturing, so that service contracts arc 
addressed. 


20. 1 5.504-4(d)(l)(ii)(B) - Please define what is meant by "closely priced." 

21 . 1 5.504-4(d)(l)(iii) - These subparagraph should be deleted; at its premise is that small 
busmesses are inherently more risky than large businesses, which is an improper 
assumption. 


22. 


15.506-3 - This subsection should be more definitive as to whether a price negotiation 
memo is required or not. Also, the format provided is not particularly usefiil for most 
acquisifaons. It focuses primarily on cost or pricing data, which is now the exception 
rather than the rule. The key areas that should be covered are pricing, technical issues 

terms and conditions, with the price negotiation memo focusing on differences from 
the prenegotiation objectives. 

These changes would require conforming changes to FAR Parts 4, 7. 1 1, 16, 42, 43, and 52. 

Overall, the proposed FAR coverage takes an already over-regulated area and makes it even 
more complicated. Although the proposed FAR 15.002(b) states that the goal is to minimize the 
complexity of negotiated acquisition, this goal has not been achieved. As an alternative tolhis 
expanded regulation, enclosed are two proposals for a more streamlined approach to negotiated 
contracting. 
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Wc appreciate the opportunity to conunent on the proposed regulation. 

Sincerely, r 


Lloyd W. Pratsch 
Procurement Executive 


Enclosures (as stated) 
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Notes for FAR 15.6 Rewrite 
1 


Version A uses the ABA Model Procurement Code for State and Local Governments (3-203 " 
4K7))asabaselme. Version Buses the current 15.6 as a baseline. Version B^s^attemm 
to strcamhne existing procedures. whUe Version A is major surgery thafp ovid« 

^:^:^i^o^r'^'':7 ^"^^""^ ^ *^ ^^^^ ^ *^ that the 

frSnn^ V T ^""^'^ whatever pix>cedures are appropriate for the particular 
acquis hon. Version B is an attempt only to repair the current system; Version A replaces the 
cu^ent system with a more discretionary enviromnent where procedu es are ^ci^mZhy 
busmess judgment rather than by regulation. «"ciaiea more oy 

2. FASA codified the phrase "competitive range" in Section 1061(c) (41 U.S.C 253b) in its 
revision on award without discussions, so it is not possible to eliminate the concept entirely. 

3. An attempt was made to replace "shall" with "should" throughout and to delete unnecessary 
wording; the deletions should be reviewed to ensure that none of the deleted coverage is 
required by stahite. Section 1061 of FASA poses the greatest obstacle to simplifying FAR 
15.6, as It codifies several procedures that were previously addressed by regulation. This law 
creates ngid requirements for an area that would better be addressed in regulation or business 
practices. 
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Version A 

Delete current FAR 15.6 and replace with the following: 
SimPART 15.6 - SOURCE SELECTION 
15.600 SCOPE OF SUBPART^ 

This subpart prescribes policies and procedures for selection of a source or sources in 
competitive negotiated acquisitions; this subpart is not required for simplified acquisitions under 
Part 13. 

15.601 EVALUATION FACTORS 

The solicitation shall state the evaluation factors and subfactore, their relative importance 
and any minimum requirements that apply to particular evaluation factors and significant 
subfactors. Evaluation factors shall include cost or price to the Government and may include: (a) 
the quality of the supplies or services being acquired (including technical capability, 
management capability, prior experience, and past performance), (b) numeric weights for 
evaluation factors or subfactors. or (c) a statement that award will be made to the offeror that 
meets the solicitation's mandatory requirements at the lowest cost or price. Further, the 
solicitation shall state whether all evaluation factors other than cost or price, when combined, 
are-- , 

(i) Significantly more important than cost or price; 

(ii) Approximately equal to cost or price; or 

(iii) Significantly less unportant than cost or price. 

15.602 DISCUSSIONS 

(a) Except as provided in paragraph (b)ofthis section, the contracting officer shall 
conduct wntten or oral discussions with all responsible offerors who submit proposals within the 
competitive range from a technical or price standpoint. The content and extent of the discussions 
are matters of the conhiicting officer's judgment, based on the particular facts of each acqufsition. 

(b) Discussion need not be applied in acquisitions-- 

(1) In which prices are fixed by law or regulation; 

(2) Of the set-aside portion of a partial set-aside; or 

(3) In which the solicitation notified all offerors that the Government intends to 
evaluate proposals and make award without discussion, unless the contracting officer determines 
that discussions (other than communications conducted for the purpose of minor clarification) are 
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S'S'^ Z'^'T f 5 ^^•^^W(4)). Once the Government states its intent to award without 
discussion, the rationale for reversal of this decision shall be documented in the contract fiir 


15.603 AWARD 


Award shall be made to the responsible offeror whose proposal is determined to be most 
advantageous to the Government, taking into consideration the evaluation factors and subfactors 
stated m the sohc.taUon. The contract file shall contain the basis on which the award is made 


7 


7/ 


Version B 


S U BPART 15.6 - SOURCE SRl PrTTH]^ 

15.600 SCOPE OF SUBPART, 

ms subpart prescribes policies and procedures for selection of a source or sources in 
compe itive negotiated acquisitions. F ennal souroc scleotion prooGdm to. involviuL l o mdi. 
counGiIs, or oth r r groups f u r pi u p n rnl evaluuti u u, are in 1S.C13. iMtomativc proc L juros thai limit 
discufloions with ofrcroffl during the compotition oro diocuoscd in 15.613 - . 

15.601 DEFINITIONS. 

Clarification, as used in this subpart, means conmiunication with an offeror for the sole 
purpose of eliminating minor irregularities, informalities, or apparent clerical mistakes in the 
proposal. It is achieved by explanation or substantiation, either in response to Government 
inquiry or as initiated by the offeror. Unlike discussion (see definition below), clarification does 
not gi ve the offeror an opportunity to revise or modify its proposal, except to the extent that 
correction of apparent clerical mistakes results in a revision. 

Deficiency, as used in this subpart, means any part of a proposal that fails to satisfy the 
Government's requirements. 

Discussion, as used in this subpart, means any oral or written communication between the 
Government and an offeror (other than communications conducted for the purpose of minor 
clanfication), whether or not initiated by the Government, that (a) involves information essential 
for detenninmg the acceptability of a proposal, or (b) provides the offeror an opportunity to 
revise or modify its proposal. 

Source selection authority means the Goveniment official in charge of selecting the 
source. This title is most often used when the selection process is fomial and the official is 
someone other than the contracting officer. 

S euroc roduotion. oo used in this subpart, moono any practice v t 'hich (a) roduooo the 

amount of anv hozordouri .'iubntnnnn. pntiiit»;t nn.,i>.T^jnnnt nntr rin g o ny r tctc Jt i cam u i 
othonviGc rclcQsod into tho cmironmont prior to reoyoling, treatment, or dioposal; and (b) jtdmwi 
the hng n rdi: to public hcolth and the onvironmont nn.;nmnW ,„;tt, ,ri,^.» o f ju o h :ub:tanooc 
poUulnnts, or oontominonta. ' 

15.602 APPLTCARn Jf V, 

(a) This subpart applies to [competitive] negotiated contracting-^vhon souroo oolootjon ia 
e as e d on — 
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<1) Cost or price eompctition bohvocn propoaol o thot moot Uic Govcmmciit'a 
minimum rcqmroniGnto stated in the solioitatioii, <jj ^ 

r~~I ( ?) Compctitiou involving an evaluation and compuri-son of c u jit u i prico and othef 

(b) This subpart [is not required for] docs not apply to acquisitions using simplified 
acquisition procedures (see part 13). s p ««« 

15.603 PURPQSR 

Source selection procedures arc designed to - 

( fr)Maximizo compotition; 

([a] b) Minimize the complexity of the solicitation, evaluation, and the selection decision; 
([b] e) Ensure impartial and comprehensive evaluation of offerors' proposals; and 

([c] d) Ensure selection of the source whose proposal haa the highoot dogrco of rcaliam 
and whose pcrformoncc i s expected [best] to best meet stated Government requirements. 

15.604 RESPONSIBILrrreS. 

(a) Agency heads or their designees are responsible for source selection. 

(b) The cognizant technical official is responsible for the technical and past perfoimance 
requirements related to the source selection process. 

(c) The contracting officer is responsible for contractual actions related to the source 
selection process, including - 

, c . ^ . . ^ ^"""^ solicitations to which this subpart applies in accordance with subpart 
15.4 and this subpart; 

Conducting or coordinating cost or price analyses as prescribed in subpart 

(3) Conducting or controlling all negotiations concerning cost or price, technical 
requirements, past performance, and other terms and conditions; and 

(4) Selecting the source for contract award, unless another olBcial is designated as 
the source selection authority. 

15.605 EVAT.TTATTOM FACTORS AND SUBFACTOR^ , 
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(a) The factors and subfactors that wiU be considered in evaluating proposals shaU be 
tailored to each acquisition and shall include only those factors that will have an impact on the 
source selection decision. 

(b) (1) The evaluation factors and subfactors that apply to an acquisition and the relative 
ii^Jortance of those factors and subfactors are within the broad discretion of agency acquisition 
officials except that- « ^ i 

(i) Price or cost to the Government shall be included as an evaluation 
factor in every source selection. 

(ii) Past performance s})^ [may] be evaluated in eH competitively 
negotiated acquisitions [if feasible and appropriate for the supplies or services being acquired] 
e xp e cted to oxocod $100,000 not lotcir than Jonuapr l, 1999, unless the controoting ofll c ti 
doouroentp in the contraot file the rcaooTis why pact pcrfonnQnoo should not be evaluated. 
Agonoioo moy dovolop their own phoao in gchcdulo forptutperfonnDnco evaluations whioh 
mccto or oxcccds the following milostonco: All solicitations with an osiimated value in cxooss of 
(A) SLOOO.OOO issued on or after Tnly i mn^; (H) ff'fnn nnn aft e r July 1, igg?, and 
(C) SI 00,000 isauod on or after January' 1, 1999. Paot porformanoc may bo ovaluatod in 
compotitivcly negotiated acquioitions estimated at $100,000 or loso at the diserotion of the 
contracting officer . 


■; (iii) Quality shall bo addresaod in over)' souroo selection through inolusion 

m one or more of the non cost OT'oluation faotoro or subfaotors, such oo post pcrfo i mi u i c a. 
tee hnioQl oxcclloncc. managomont oapubilit)'. poraomiol qualifioationo, prior cxporiGnce. and 
schedule eompliancc. 

; (iv) Emironmcntal objootivoa, auoh as promoting waste reduction, source 

reduction. onorg>- cffioionov- dt»1 TnnviTnntn prnnf;nr.t,T^ ,n..yprpi m n t r ri n l co nt e nt (j co p art 23), 
s hall olso bo oonsidcrod in o>'or>^ source sclcotion, when appropriatoa 

(2) Any other relevant factors or subfactors. ouch as cost reoliaru, may also be 

included. 

(c) In awarding a cost-reimbursement contract, the cost proposal should not be 
controlling, since advance estimates of cost may not be valid indicators of final actual costs. 
There is no requirement that cost-reimbursement contracts be awarded on the basis of lowest 
proposed cost, lowest proposed fee, or the lowest total proposed cost plus fee. The award of cost, 
reimbursement contracts primarily on the basis of estimated costs may encourage the submission 
of unrealistically low estimates and increase the likelihood of cost overruns. The primary 
consideration should be which offeror can perfonn the contract in a manner most advantageous 
to the Government, as detennined by evaluation of proposals according to the established 
evaluation criteria. 
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(d)(1) The solicitation should be stroctured to provide for the selection of the source 
whose proposal offers the greatest value to the Government in terms of perfonnance risk 
management, cost or price, and other factors. At a minimum, the solicitation shall clearly state 
the significant evaluation factors, such as cost or price, cost or price-itjlated factors, past 
performance and other non^ost or non-price-related factors, and any significant subfactors, that 
will be considered m making the source selection, and their relative importance (see 1 5.406- 
5(c)). The solicitation shall mfoim offerors of minimum requirements that apply to particular 
evaluation factors and significant subfactors. Further, the solicitation shall state whether all 
evaluation factors other than cost or price, when combined, are- 

(i) Significantly more important than cost or price; 

(ii) Approximately equal to cost or price; or 

(iii) Significantly less important than cost or price. 

(2) The solicitation may elaborate on the relative importance of factors and 
subfactors at the discretion of the contracting officer. Agencies may elect to assign numerical 
weights to evaluation factors and employ those weights when evaluating proposals. Numerical 
weights need not be disclosed in solicitations; however, nothing precludes an agency from 
disclosing the weights on a case-by-case basis. The solicitation may state that award will be 
made to the offeror that meets the solicitation's minimum criteria for acceptable award at the 
lowest cost or price. 


(e) In addition to other factors, offers [may] wift be evaluated on the basis of advantages 
and disadvantages to the Government that might result from making more than one award (see 
15.407(h)). The contracting officer shall assume for the purpose of making multiple awards that 
$5(,0]00 would be the administrative cost to the Government for issuing and administering each 
contract awarded under a solicitation. Individual awards M [may] be for the items or 
combination of items that result in the lowest aggregate cost to the Government, including the 
assumed administrative costs. 

15.606 CHANGF-S IN GOVERNMENT RF.OUTREMENT S 

(a) When, either before or after receipt of proposals, the Government changes, relaxes, 
mcreases, or otherwise modifies its requirements, the contracting officer ^ [should] issue a 
written amendment to the solicitation [if the changes wiU affect the source selection]. When time 
IS of the essence, oral advice of changes may be given if the changes involved are not complex 
and all firms to be notified (see paragraph (b) below) are notified as near to the same time as 
possible. The contracting officer shell [should] make a record of the oral advice and promptly 
confirm that advice in writing (see 15.410). 

(b) In deciding which firms to notify of a change, the contracting officer shaH [should] 
consider tiie stage in the acquisition cycle at which the change occurs and the magnitude of the 
change, as follows: 
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that have recei^ilasSt""''''^'"*^^ 

1 ^^^^^*®*™'^^'^"®''®'P^®fproposaIshaspasscdbutproposalshavenotyetbeCT 
evaluated, the amendment should normally be sent only to the responding ofFero« 

<?^>^^**<^'»™P«t»tive range (see 15.609(a)) has been established, only those 
offerors withm the competitive range *att [should] be sent the amendment. 

th^ r«„tr,.t,- ^^'^ffl so ^"I'stantial that it warrants complete revision of a solicitation, 

the contracting officer shaft [should] cancel the original solicitation and issue a new one 
regardless of fte stege of the acquisition. The new solicitation sh^ [should] be issued to all 
finns ongmally solicited and to any finns added to the original list. 

(c) If the proposal considered to be most advantageous to the Government (as determined 
according to the established evaluation criteria) involves a departure from the stated 
requirements the contracting officer [should] provide all offerors an opportunity to submit 
new or amended proposals on tiie basis of the revised requirements [if ttie changes will affect the 
source selection]; provided, that this can be done without revealing to the other offerors the 
solution proposed » the original departure or any other information that is entitled to protection 
(see 15.407(c)(8) and 15.610(d)). ^ 

.15.607 DISCLOSIJRF OF MISTAKRS pF.Pni^F ,a WAPp^ 

(a) Contracting officers shall [should] examine all proposals for minor infonnalities or ^ 
irregularities and apparent clerical mistakes (sec 14.405 and 14.407). Communication with 
offerors to resolve these matters is clarification, not discussion within the meaning of 15 610 
However, if the resulting communication prejudices the interest of other offerors, the contracting 
officer shall not make award without discussions with all offerors within the competitive range. 

(b) Except as indicated in paragraph (c) below, mistakes not covered in paragraoh fa) 
above are usuallyresolved during discussion (see 15.610). r ©kv/ 

(c) "When award without discussion is contemplated, the contracting officer shaft [should] 
comply with tiie following procedure: i»'wuiuj 

A .x,ce J*"* ">?stake in a proposal is suspected, the contracting officer Ml [should] 
advise the offeror (pointing out the suspected mistake or otherwise identifying the area of the 
proposa where the suspected mistake is) and request verification. If the offeror verifies its 
proposal, award may be made. 

. . Ifan offeror alleges a mistake in its proposal, the conti-acting officer sbdl 
[should] advise the offeror that it may withdraw the proposal or seek correction in accordance 
with subparagraph (3) below. 
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(3)IfanofferorrequestspermissiontocorTectamistakeinitspropos the 
BScncy head (or a d n.i fln n c not I l I u . .. hvol of ohicf u f fli t c ontraotinfe 0 0 1 ^ % [contocting 
officer] may make a wntten detennination pennitting the correction; provided, ftai (i) both the 
existence of the mistake and the proposal actually intended are established by clear aJd 

^ *• J^^ ^^^^ determination under subparagraph (3) above cannot be made, and the 
contracting officer still contemplates award without discussion, the offeror ska» [should! be 
given a final opportunity to withdraw or to verify its proposal. 

(^) Verification, withdrawal, or correction under subparagraphs (c)(1) through (4) 
above is not considered discussion within the meaning of 15.610. It; however, correction of a 
mistake requires reference to documents, worksheets, or other data outside the solicitation and 
proposal m order to establish the existence of the mistake, fte proposal intended, or both, the 
mistake msjf [should] be corrected ©afy through discussions under 15.610. 

(d) If a proposal received at the Government facility in electronic format is unreadable to 
the degree that conformance to the essential requirements of the solicitation cannot be 
ascertained from the document, the contracting officer immodiatcly shall [should] notify the 
offeror and provide the opportunity for the offeror to submit clear and convincing evidence - 

(1) Of Ac content of the proposal as originally submitted; and 

(2) That the unreadable condition of the proposal was caused by Government 
software or hardware error, malfimction, or other Government mishandling. 

3i.608 PROPOSAI. P.VAT T TAT^ pi^, 

(a) Proposal evaluation is an assessment of both the proposal and the offeror's ability to 
successfully accomplish the prospective eontracL An agency shall evaluate competitive 
proposals solely on the factors specified in the soKcitation. 

(1) Cost or price evaluation. The contracting officer shall use cost or price 
analysis (see subpart 15.8) to evaluate the cost estimate or price, not only to detennine whether it 
is reasonable, but also to determine the offeror's understanding of the work and abiUty to perform 
the contract. The contracting officer shall document the cost or price evaluation. 

(2) Post porformonoo ovoluation. 


fi) Poot porformonoe informntinn in nn mr^innt n, ■ f ofrcroi': obilit}- to 

p erform the oontract. The oomporativo moogjmont of post pcrformanoe informotion ia sepoittte 
jrom tho rosponsibilmr dotermination roguirad .mHnr ir rn> n i m n, . ^^ . ..^ ^^ ^ ^ ^ ^.^^ 
on ofToror'g problcma. the effoctiveneao of ooirectivo action tolton. the oir cio i'o overall work 
record, and the ago end rolovunoQ nf pnat pnrfnr^nT.nn t.f ih n n l d b e cou dd Q iaJ ul Uil 

time It io used. 
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^^^^ ^i^^^n lrn^^ uOLio m' porit p .i fo iu m.. c c n n f Un. n contiu t L. In addition, at tt .u 

onr m mtn r n d on tl . c id uiti fl t j nn ntrnots oi i d Oi u n fT o rorC c uiiuu liv c nrfin na. P u^ t uMfu i ii imi tt 

^^^• mS' ^° fr ^ "^ Imown to the C u . t mmont7TTi"o"; uu"; o' ^ 

»po of poflt pcrformaj tc c infomiatiou t u bo inoludod in tl ic ovttluation ia within the broo d 
di w PM m of Qgonoy Qc qu ijif in n offioialj^ md should bo tuil u i o j t n fh^ ciioianjU u i uL b u f mok 

nr qinnition. Cvaluati oi ii, uf contractor pfrfnrmnt.n. prnpn.n ^ ; 4 ^^, , ^ .^^-^ ^ ^ ^. j^ 

subpart ia.l5 ore one souroc ofporfonnQnoe infonnation which maybe uaod. - 

; ; ■ '■ — (iii) Finna lacking rolovant post pcrfoTmonco history ohuH rcoci^'e o neutral 

e valuation for poat pcrfonnoi K w ? 

(^[2]) Technical evaluation. If any technical evaluation is necessary beyond 
ensuring that the proposal meets the minimum requirements in the solicitation, the cognizant 
technical official, in documenting the technical evaluation, shall include - 

(i) The basis for evaluation: 

(ii) An analysis of the technically acceptable and unacceptable proposals 
mcludmg an assessment of each offeror's ability to accompKsh the technical requirements; 

. , ("i) A summary, matrix, or quantitative ranking ofeach technical proposal 
m relation to the best rating possible; and 

(iv) A summary of findings. 

(b) All proposals received in response to a solicitation may be rejected if the aconcy hood 
[contracting officer] determines in writing that - 

(1) All otherwise acceptable proposals received are at unreasonably prices; 

(2) The proposals were not independently arrived at in open competition, were 
collusive, or were submitted in bad faith (sec subpart 3.3 for reports to be made to the 
Department of Justice); 

(3) A cost comparison as prescribed in 0MB Circular A-76 and subpart 7.3 shows 
that performance by the Government is more economical; or 

(4) For other reasons, cancellation is clearly in the Government's interest. 

(5) A violation or possible violation of section 27 of the OfBce of Federal 
Procurement Policy Act. as amended (41 U.S.C. 423), has occurred (see 3.104). 
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(c) The requirements of 14.408-3. Prompt payment discounts, are applicable to negotiated 
acquisitions. * 

gOMPgrnVSj^ANfiB fPRtP.(-TTOM OF PROPOSALS! 

(a) The contracting officer [may at any time reject] shall dotonnine which proposals [that 
are not considered to be in the competitive range from a price or technical standpoint.]-«MH4lie 
compotitivc roncc for the Duroogo nf antvlnnfinj. nm'ttnn r«- r...} ><i>^^.,T ffon ( ?oc 1 5.610(b)). The 
compotitivc rango sholl be dotcrmined on the boais of ooot or price and other faotors that were 
Slat e d in tho solicitation and shall include oil proposals that hove a rcosonoblo chonoo of being 
s elect e d for award, men there is doubt ag to whothor a propooal ia in the compotitivc rangcrtha 
proposal should be included. 

(b) If the oontractinfi offioer. oflor c6mpl>Tng with 15.610(b), doterminog thot a proposal 

no longer hoo a rcaaonablc ohqnoo of bping solootod for contraot gword, it may no longer bo 
e enaidered for aclcctioi te 

(c) Tho contraoting ofTioor shall noti^ in writing on unouoooosful ofToror at tho oorliogt 

praotioablc time that its proposol is no longer oligiblc for award (soo IS. 1002(b)). 

(d) If tho oonlracting oflioor initially solicits unpriced toohnical proposals, thoy shall be 

evaluated to dotcnnino which aro aocGptablo to the Govonimont or could, aflor diooupoion, be 
mad e aoccptablo. i\ftor noccosary diocussion of fliooo tcohniool proposols is oomplctod, the 
oonlTacting offioor sholl (1) solicit prioo propooalo for all tho aoceptablo toclinioal proposal s 
which offor tho groatost value lo the Govcmmcnt in tonns of porfonnonoc and other factors and 
(3) Tnakc oword to the lo>v responsibl e offeror, cither without or following dipoussion. a s 
appropriate. Except in aoquigition of nroliitoot ongineor oor%'ioos (see oubport 36.6), a compotitivc 
range do t orminotion must inoludo coot or price proposals. 

1 5.610 WRITTEN OR ORAL DISriJSSTON 

(a) The requirement in paragraph (b) of this section for written or oral discussion need not 
be applied in acquisitions- 

( 1 ) In which prices are fixed by law or regulation; 

(2) Of the set-aside portion of a partial set-aside; or 

(3) In which the solicitation notified all ofiferon that the Government intends to 
evaluate proposals and make award without discussion, unless the contracting officer detennines 
that discussions (other than communications conducted for the puipose of minor clarification) are 
considered necessary (sec 15.407(d)(4)). Once the Government states its intent to award without 
discussion, the rationale for reversal of this decision shall be documented in the contract file. 
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(b) Except as provided in paragraph (a) of this section, the contracting officer shall 
condu(^ wntten or oral discussions with all responsible offerors who submit proposals within the 
competitive range. The content and extent of the discussions is a matter of the contracting 

?i) ^istcction) °" ^ acquisition (but see paragraphs (c) and 

(c) The contracting officer shall 

0>Gcontrol all discussions and should; 

(^1]) Advise the offeror of deficiencies in its proposal so that the offeror is given 
an oppoTtumty to saUsfy the Government's requirements; 

(5[2)) Attempt to resolve any uncertainties concerning the technical proposal and 
other tenns and conditions of the proposal; 

(4[3]) Resolve any suspected mistakes by calling them to the offeror's attention as 
specifically as possible without disclosing information concerning other offerors' proposals or the 
evaluation process (see 15.607 and part 24); 

(^[4]) Provide the offeror a reasonable opportunity to submit any cost or price 
techmcal, or other revisions to its proposal that may result from the discussions; and 

V* • ^ ^ ^^i^^^ ^^oy\Az Ihe offeror an opportunity to discuss past performance information 
obtamed from references on which the offeror had not had a previous opportunity to comment 
Names of individuals providing reference information about an offeror's past performance shail 
not be disclosed. 

(d) The contracting officer and other Government personnel involved shall not engage in 
techmcal leveling (i.e.. helping an offeror to bring its proposal up to the level of other proposals 
through successive rounds of discussion, such as by pointing out weaknesses resulting from the 
offerors lack of dihgence, competence, or inventiveness in preparing the proposal). 

(e) The following conduct may constitute prohibited conduct under section 27 of the 
Office of Federal Procurement Policy Act. as amended (41 U.S.C. 423), and subpart 3 104 to 
which civil and criminal penalties and administrative remedies apply. 

(1 ) Technical transfusion (i.e.. Government disclosure of technical information 
pertaming to a proposal that results in improvement of a competing proposal); or 

(2) Auction techniques, such as - 

^ ^ vindicating to an offeror a cost or price that it must meet to obtain 

further consideration; 
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n. . of Its pnce Standing relative to another offeror 

(however, it is permissible to inform an offeror that its cost or price is considered bv the 
Government to be too high or unrealistic); and 

(iii) Otherwise furnishing information about other offerors* prices. 
15.611 BEST AMn fffMAT r>irppp<y 

(a) Upon completion of discussions, the contracting officer shall issue to all offerors still 

fL«7?Pl!.?v * '^'l"*'* ^""^ O"' ^«J"ests for best and final 

offers shall [should] be confirmed in writing. 

(b) The request sh^ [should] include - 

(1 ) Notice that discussions are concluded; 

(2) Notice that this is the opportunity to submit a best and final offer; 

<3) A common cutoffdate and time that allows a reasonable opportunity for 
submission of written best and final offers; and 

(4) Notice that if any modification is submitted, it must be received by the date 
and tune specified and is subject to the Late Submissions, Modifications, and Withdrawals of 
Proposals provision of flie solicitation (sec 15.412). 

(c) After receipt of best and final offers, the contracting officer should not reopen 
discussions unless it is clearly in the Government's interest to do so (e.g , it is clear that 
information available at that time is inadequate to reasonably justify contractor selection and 
award based on the best and final offers received). If discussions are reopened, the contracting 
officer shett [should] issue an additional request for best and final offers to all offerors still 
within the competitive range. 

(d) Following evaluation ofthe best and final offers, the contracting officer (or other 
designated source selection authority) shall select that source whose best and final offer is most 
advantageous to the Government, oonoidoring prioo and the other factora included in li t e 
oohcitQtion (but soo 15.60 8 (b)) 

in accordance with the evaluation factors stated in the solicitation. 
■ 15.613 FOR\t .\L SOURCC SELECTIOM - 


(°) Goncrol. A gouroc oolcction proocoo io ooniiidorod formal when a o p ueific evaluation 

group otmcture ig ostabliiihod to ovoluatc pmpor . n1fi anA nn^r^r th . nn,».r. r.j -nntr t iLl airgrd Thifl 
approooh is gcnorallv u.- . f«i in h\nh i^^llnr Trnin» nnqi,jrj^,- . n'i n n t l m n y bo u ic d in o thoi 
fle quisitions as prcjoribod in ql^oticv ropnlnrir^nr Thn rnnr. . .»l»»fi>.n n r^ n miati o n piimllv 
consists of on evaluation board, adviooQ' oouncil. and designated aouroc .-eloction authority' ai - H 
management lovol abovo that of tho oontraoting officoF r 
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Aall cn^ffliT"^'^'''^'"' ^^^" " ^ ^'"^ ^"""^ ^ ^ ^^ '^ ' "^ ' ^ 

H — (1) The offioial to be rca pui ii , ible for the flourco oolootion ij formally dcaigpated a£, 
the £8ourcc ooloction authority * 

~~ P) The aoufoo oclootion authorit)' fonnally eotobUohoG an ovaluation gou u 

s fanicturo oppropnato to the loqm'romcnta of the porticulor flolicitation; and 

. . (3) Before ooTiducting any prcsolicitation oonforcnocs (cec 15.101) or issuing ate 

solioitQtion. the fiournn nnipni-inT, nnfT, n r,-«j, ^ppr n ^ p., „ 'jm i<Lz o c l cct ionplmi. 

(c) Souroe Soloction Plan. j\s g minimum, the plan shall i i toludu ■ 

■ — (1) A deaoription of tboorgonizotion otiuoturet 


(2) Proposed prooolicitation activitios; 


(3) A flummoj^' of tho Qoguioition strotogy; 

"TTT — . (^) A Btatomont of the propoood evaluation faotoro and on) bignificant julfm itu u, 
and thoir reloti^'o importaneo; 

\ : (^) A doscription of tlic evaluation proocsfl. molhodolofiy, and toohniquca to4»e 

uoed; and ^ 

( 6) A oohodule of nignificant milcgtonoa r 

. l*^) Selootion Dooiiiion. Tho pourco oolcotion authority/ shall use tho factora 
€5tablishod m tho solicitation Qec 15.605) to make tho oourcc solootion dooi^i u ii. 

- (1) Tho pourcc oolootion authorit>' ohall o o nsidor any ranlcingo and ratiui j i. imJ tf 

rcquootod. onv roooTnmr j ri.^ntinnr p^npnrn,^ Kj. ^^rniiinfinn n nd advij o r^- fcr o upij. 

7 T. -- (S) Tho aupporting documentation propaiod for the ooleotion deeiaion jtUuH uh o w 
tho f olativc difforTOooo among piopooals and Ui ei i otrongthfl. wcal a u'i np^ i. and riolcii in l un u o f 
the evoluation faotors. The aupporting dooumonmrinn nhnii inninrf» „„j r ogjon c for the 

Qooision, ' 

- ( e ) Sofcgunrdinc infonnotion. Confliolont wifh pnTt Tin,,? ^^.k^.^^ 7 ^ q ac cj n c ic^ jlmll 

e xeroioo particular ooro to protoct oouroo flolcction informati on . 


^0 During tho source seleetion proooog. diaolosuro of propriotoiy or bouhic 

selection mfomation ahall be governed by 3.101 5 and ap p li c able agopoy regulations. Aftor - fec 
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fiouroe oolootion. rclcojing authority nTinll Kn rr frr-nnwi, . a ^^.^^py r^" P^ du ro 3- In all um .tj. 
ggonoy procoduros chould proaoribe tbe reloaaing authority . 

(2) Govonimont pcraonnol shall not oontact or visit a o ontrootor regarding a 

proposal under source ooleotion ovaluation, without tfao prior opproval of the source oolootion 
outhont)' (soo 3.101 for additional roatriotionM )? 

' (0 Pootaword notioco and dcbriofinga. Soo lS.1002(c) end 15.100 4 . 

^K gir. ^ jTFPNATrT rOTTFrr SELTiCTTn>T I>TlQrFnT^^ 

(o) The National Aoronoutios end Spaoc Adminiotration (hfASA) ond the DeportniGut o f 
Dcfonsc (DoD) ha>'o dcvolopod. and use in appropriate aituations, oouroo solcotion pr o ceduiua 
that hmit diocuoflionfl witfa oflbrora during tlie oompotition. and that differ Coin other prooeduici 
prepcnbod m subpart 15.6. The proccdurca arc the >JASA Source Evaluation Board procedures 
ond the DoD Four Step Souroe <snTnntinn P^nno,^..rn^ nntr.n.>t ^^nvrm^ r o f t hc j Q p roccd uiu ii j in 
the roopootive ogoncy acquioition regulotions. 

— : (b) Other ggenoioo mav uac n ith n r fhn , TvT A c A nr r.nn pr^ppfjin-n ^ - „ m p j o ] -^^ d cvc l o u i nu 

thoir own procedures, including opplioabilit)' criteria, conoiatont with mission necd sr 
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PFC 730.5.21 (^^y. 
SUBJECT: FAR Case 95^29, Part 15 Rewrite: Contracting by Negotiation; 
Competitive Range Determinations. 

(i V) The contTdcling officer determines that, because of factors 
such as the size of the proposed subcontract price^ audit or field 
pricing assistance for a subcontract or subcontracts at any tier is 
critical to a fully detailed analysis of the prime contract proposal; 

(v) The contractor or higher tier subcontractor has been cited for 
having significant estimating system deficiencies in the atea of 
subcontract pricing, cspcciaUy the failure to perform adequate 
cost analyses of proposed subcontract costs or to perform 
subcontract analyses prior to negotiation of the prime contract 
with the Government; or 

(vi) A lower tier subcontractor has been cited as having • 
significant estimating system deficiencies. 

(7) It may be appropriate for the contracting officer or 
administrative contracting officer (ACO) to provide assistance to 
a contractor at any tier where the contractor has been denied 
access to a subcontractor's records in carrying out the 
contractor's responsibilities under FAR 15.504-3 (to conduct 
price or cost analysis to determine subcontractor price 
reasonableness). For &esc circumstances fte contracting officer 
or the ACO should determine that providing field pricing 
assistance or audit will serve a valid government interest. 

Wc recommend that the following be added to 15.504-2, Information to support 
proposal analysis, in paragraph (b) Reporting field pricing information, as follows: 

(3) When the Government performs the subcontract 
analysis, the Government shall furnish to the prime 
contractor or higher tier subcontractor^ with tbe consent of 
the subcontractor reviewed, a summaiy of the analysis 
performed in determining any unacceptable costs included 
in the subcontract proposal If the subcontractor withholds 
consent, the government shall furnish a range of 
unacceptable coste for each element in such a way as to 
prevent disclosure of subcontractor proprietary data. 

Group A 

Access to Contractor Books and Records on Commercial Item Contracts* \V[e do not 
recommend that the exception provided at paragraph (b)(2) of FAR 15,106, Contiract 
clauses, be eliminated. Paragraph Cb)(2) of FAR 15.106 provides the exception f|>r 
excluding contract clause FAR 52^15-2, Audit and Records-Negotiation, in corpmercial 
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PFC7305.21 v6^/fP'^^ 
SUBJECT: FAR Case 95-029. Part 15 Rewrite: Contracting by NegbtiaOon: / t/-^/ ' 
Competitive Ratige Detenninations. 

item contracts. The proposed regulation no longer provides for diis exception op 
commercial item contracts. The proposed implementation of the prescription aJ| 
paragraph (b) of 15,209, Solicitation provisions and contract clauses, now requiiriis the 
Audit and Records contract clause be included in commercial item contracts sii^o there is 
no exception. 

The requirements in FAR 52.215-2 provide the government with the rig||it to 
examine and audit costs claimed on cost-reimbursement, incentive, time-and-material, 
labor-hour, or price redeterminable contracts. FAR 52.215-2 does not provide for 
examination of costs on fixed-priced contracts :or fixed-price contracts with economic 
price adjustment. Commercial item contracts arc only fixed-price or fixcd-pric© with 
economic price adjustment. In addition. FAR 52.215-2 provide^ for the right to.cxamiuc 
and audit the accuracy, completeness, and currency of cost or pricing data. Conjcmercial 
items arc excepted from providing cost or pricing data- Themforc, inclusion of this 
cJaiise in a commercial item contract would not provide any benefit to the govei^nment 
Therefore, we recommend that an exception be reinstated at paragraph (b) of 15:209, 
Solicitation provisions and contracr clauses, e;5cluding application of FAR 52.215-2 in 
commercial item contracts. 

Questions may be addressed to Ms. Joyce Friedland, Program Manager; Pricing, 
Finance and Claims Division, at (703) 767-2270, 


Sincerely, 


/Signed/ 
Lawrence P. Uhlfelder 
Assistant Director 
Policy and Plans 
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DIRECTOR 
defense ACQUISITION 


PARRY, SC, USN 


REGULATIONS COUNCIL 


FAR 
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SECRETARIAT 


FAR Case 95-029, Part 15 Rewrite; Contracting 
by Negotiation and Competitive Range 
Determinations 


Attached are late comments received on the subject FAR case 
published at 62 FR 26640; May 14, 1997. The comment closing 
date is July 14, 1997. 
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Number 

95-029-76 07/21/97 07/16/97 DoD/Air Force 
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MEMORANDUM FOR GENERAL SERVICES ADMINISTRATION 

FAR SECRETARIAT (VRS) 
1800 F STREETS, NW, ROOM 4035 
WASHINGTON, DC 20405 

FROM: IICONS/LGC 

500 Duncan Ave, Rm 250 
Boiling AFB DC 20332-0305 

SUBJECT: Comments on FAR Case 95-029, FAR Part 15, Group A 

1. This office has reviewed the proposed new rule and has the following comments. 

FAR Part 15.209 (a). Solicitation provisions and contract clauses. The wording provides for the 
Contracting Officer to determine a clause selection for the solicitation of either 52.215-1, Instructions to 
thflT ""f ?f Govcnmiem intends to make award without discussions, and use 

the Alternate I if the Government intends to make award after discussions with offerors within the 
competitive range. This FAR Part as proposed in the rewrite, provides the Contracting Officer at the 
ume of issuance and the solicitation, to make a determination of awarding without discussions or of 
awarding with discussions. The selectipn of the clause with or without the Alternate I would be just a 
guess on the part of the Contracting Officer and limit the ability of the CO to make the correct decision at 
Uie proper ume which is after evaluation. The suggested wording is to allow the CO to make the 
determination of award with or without discussion after evaluation of the award. All offerors should be 
put on nouce to submit the best proposal because the CO may determine that an award can be made 
without discussions. However, if 15.209 (a) is left as it is, what would be the criteria for the determination 
of the CO for award with or without discussions at the time before the solicitation scm out The FAR 
provides no direcuon on this issue. However, at FAR Part 15.406 (a)(2) provides for documentation to the 
file If the solicitation stated that award would be made without discussions, and then it become nccessarv 
to hold discussions. The bottom line is you can either hold discussions or not hold discussions dcpcndine 
on some arbitrary y decision by the CO. ^ 

2. Questions regarding the above should be addressed to Janice K. McConaha, LGCP, (202) 404-1223. 

'BOBBY W. MOORE, ColoiIer(Sel), USAF 
Commande^ 1 j"' Contracting Squadron 
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MEMORANDUM FOR GENERAL SERVICES ADMINISTRATION 


FAR SECRETARIAT (VRS) 

1800 F STREETS, NW, ROOM 4035 

WASHINGTON, DC 20405 


FROM: IICONS/LGC 

500 Duncan Ave, Rm 250 
Boiling AFB DC 20332-0305 

SUBJECT: Comments on FAR Case 95-029, FAR Part 15, Group B 

1. This office has reviewed the proposed new rule and has the following comments. 

FAR Part 15.504-1 (d) (3) Cost Realism Analysis. This section provides for cost realism 
analysis on fixed-price type contracts limited to quality concerns, or past e.xperience indicates that 
contractors' proposed costs have resulted in quality or service shortfalls. The results of this analysis mav 
be used m performance risk assessihents and responsibility determinations. However, the proposals shall 
be evaluated using the criteria in the solicitation, and the offered prices shall not be adjusted as a result of 
the analysis. The definition of cost realism analysis is a process of evaluation of each cost element and a 
projection by the government of the proposed costs compared to the most probable cost These differences 
or this analysis shall be used to evaluate the best value. The statemem at the FAR Part permits the use of 
cost realism on fixed priced contracts but restricts the use of adjustments to the cost elements This 
provides litUe value to the government agency. For example, if in the evaluation of an offer you find that 
one part of a cost element was not included in the proposed costs. However, in the evaluation of the 
proposal you make an adjustmem to this cost clement, you can determine if the amoum is insignificant or 
significant to the total price of the award. This analysis will assist the government in the determination of 
the best value for award, or if award could be made without discussions based upon this analysis Also 
the limit of usage to the quality and past experience (performance) area for fixed price contracts cannot be 
a method of determining if the offeror has a understanding of the work to be performed for the proposed 
pnce without the realism analysis. As stated in the proposed rule this restriction provides that this 
analysis be used only for quality and past experience (performance). Suggest that the restriction to fi.\ed 
pnce contracts for realism analysis not be restricted to quality and past experience (performance), but 
expanded to include a clear understanding of the requirements for the price and allow for adjustinents to 
the cost elements. 

2. Questions regarding the above should be addressed to Janice K. McConaha, LGCP, (202) 404-1223. 
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Department of veterans affairs ^ 

DEPurr Assistant Secretarv for AcauismoN and Materiel Management 

Washington DC 20420 


JUL 2 1 1997 

Ms. Beverly Fayson 
General Sendees Administration 
FAR Secretariat (VRS) 
1800 F Street, NW 
Room 4035 

Washington, DC 20405 
Dear Ms. Fayson: 

This is in reference to FAR Case 95-029, Part 15 Rewrite: Contracting by 
Negotiation; Competitive Range Determination. We would like to offer the following 
comments regarding this case: 

a. The statement that "agencies may seek limited information initially" in 
paragraph 15.102(a) appears to be in conflict with the specific requirements set forth in 
paragraph 15. 102(b). We recommend that paragraph (a) be changed to read ^'agencies 
may seek the limited information described in paragraph (b) initially." This would clearly 
identify what is meant by "limited information'* and lessen the risk of protests. 

b. 15.204. Add contracts for commerdal items to the list of contracts where the 
standard contract format need not be used. 

c. 15.207. Add a definitive statement that proposals received by electronic format 
or &csimile shall not be evaluated until after the date and time of closing established in the 
solicitation. 

d. 15.209. Needs to address whether or not the prescribed clauses apply to 
commercial item acquisitions. 

c. 15.210. Clarify whether or not the SF 1449 must be used for commercial item 
acquisitions. 

f. 15.406(c)(2). Recommend substitution of"offers with the greatest likelihood of 
award" in lieu of ^'eflScieni competition". The term "efficient competition" is too arbitrary 
and increases the chances of litigation by excluded offerors. 52.2 15-1 (f)(4) should be 
revised accordingly. 
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Ms. Beverly Fayson 

g. lS.503-l(b)(3). Consideration should be given to providing a limited exception 
to require cost and pricing data for commercial items only when price history or other 
information indicates that the item was previously provided to the Government at a much 
lower price than that currently being proposed and other information does not support the 
price increase. 

h. 15.604(c). Clarify that this paragraph does not apply to awards for commercial 
items. This paragraph states that "ifthe Optional Form 307 (OF 307), Contraa Award, is 
not used to award the contract, the first page of the award document shall contain the 
Government's acceptance statement from Block 15 of that form. . . Contracts fer 
commercial items are awarded using Standard Form (SF) 1449, 
Solicitation/Contract/Order for Commercial Items, ^though SF 1449 contains similar 
wording to OF 307, there are slight differences. This discrepancy needs to be addressed. 

i. 1 5 .605(b). Include clarifying language that if the Govenmient delays the 
preaward debriefing, the time for receipt of protests does not begin until after the 
debriefing is accomplished. 

j. 52,215-1. Clarify the use ofthis clause in solicitations for commercial items. 
This rewrite incorporates information currently contained in 52.215-11, Authorized 
Negotiators, and 52.215-12, Restriction on Disclosure and Use of Data and deletes them 
as separate clauses. If 52.215-1 is not to be used in solicitations for commercial items, 
these clauses need to be retained. If 52.215-1 is to be used in solicitations for commercial 
items, it needs to be revised to conform with 52.212 clauses. 

k. 52.215.1(f)(1). Change the word •'intends" to "may.'' 

2. Questions regarding this matter should be addressed to Ms. Ramona Jones, Senior 
Procurement Analyst, Acquisition Policy Team. She may be reached at (202) 273-8821. 



